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PREFACE. 


Tbx  miny  and  Tanoiu  marine  diiaaten  which  have  taken  place  within 
die  past  few  yean,  hare  led  MerohanU  and  Uoderwritera  to  inquire  more 
closely  into  the  competency  of  the  Ship  master. 

Certain  attainments  are  absolutely  necesMuy  to  erery  master.  He 
mnst^  for  instance,  have  a  competent  knowledge  of  narigation.  Enow 
the  construction  of  his  yessel  sufficiently  to  enable  him  to  superintend 
repairs  to  hull,  spars  or  rig^ng.  Be  able,  when  required,  to  direct  the 
eonstruotion  of  jury-masts,  the  making  and  hanging  of  a  temporary  rud* 
der,  4^0.  He  must  also  be  a  diciplinarian,  both  over  his  own  temper  and 
appetite,  and  oyer  the  men  who  are  under  his  command.  And  during 
the  whole  Toyage,  he  must  conduct  himself  not  only  under  ordinary  cir- 
cumstances, but  in  all  exigencies  and  emergencies,  with  due  discretion, 
skill,  and  complete  fidelity  to  his  duties. 

In  addition  to  these  qualifications,  it  is  also  necessary,  that  the  master 
should,  to  some  extent  at  least,  be  fimiiliar  with  the  requirements  of  com* 
merdal  law  and  usage,  v  A  great  and  responsible  duty  rests  upon  him, 
and  much  depends  on  his  judgment  and  determination.  In  case  of  ne- 
cessity, or  of  unexpected  and  pressing  calamity  happening  in  the  course 
of  the  Toyage,  the  master  is  by  law  created  an  agent  from  necessity,  for 
the  benefit  of  all  concerned;  and  what  he  fiurly  does,  under  such  circunf* 
stances,  in  the  exercise  of  a  sound  discretion,  generally  binds  all  the  par* 
ties  in  interest  in  the  Toyage,  whether  owners,  or  shippers,  or  underwri* 
ters. 

Hie  judgment  of  the  master,  therefore,  has  to  be  exerted  for  all  the 
interests  associated  in  the  adventure  which  he  is  conducting.  He  is  not 
to  sacrifice  one  person  or  class  for  another;  neither  must  he  fail  to  pro- 
tect the  underwriters'  interests  and  rights. 

However  honest  the  intention  of  the  master  may  be,  and  however 
great  his  desire  to  do  right,  he  is  invested  with  such  large  discretionaiy 
powvrii  and  so  much  depends  on  his  judgment,  that  a  wroiig  step  ia 
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easily  taken.  If  the  master,  therefore,  were  better  acquainted  with  the 
requirements  of  mercantile  law  than  he  now  is,  and  in  case  of  emei^ncj 
better  able  to  exercise  and  rely  on  his  own  judgment,  without  the  dicta- 
tion of  consignees,  surveyors  or  others,  who  are  not  always  disinterested  in 
what  they  recommend ;  it  must  be  appnrent  to  every  one,  that  shippers 
would  have  less  apprehension  for  the  safety  of  their  goods;  and  the 
underwriters  who  are  continually  called  tipon  to  pay  exorbitant  charges 
and  unnecessary  expense,  would  have  reason  to  feel  relieved  from  great 
anxiety. 

80  many  and  great,  indeed,  have  been  the  losses  and  expenses  to  the 
underwriters,  owing  to  the  ignorance  of  the  master,  that  in  nearly  all 
the  considerable  sea-ports  in  the  world,  they  have  appointed  merchants 
of  experience  as  their  agents,  with  instructions  to  offer  immediate  assis 
tance,  and  such  advice  as  may  be  required  by  ship  masters  who  may  be 
so  unfortunate  as  to  meet  with  disaster.  But  notwithstanding  these! 
agents  are  men  of  well  known  respectability,  and  stand  high  in  the  esti- 
mation of  underwriters  and  merchants  at  home,  the  master,  from  some 
cause  or  other,  probably  under  the  impression  that  their  advice  would  be 
prejudiced  in  favor  of  the  underwriters,  has  in  too  many  instances,  felt 
reluctant  to  call  upon  them;  and  neglect  in  doing  so,  has. frequently 
proved  ruinous  not  only  to  the  underwriters,  but  also  to  shippers  and 
owners.  A  suspicion  too  has  been  cast  upon  the  fairness  of  his  transao- 
tions,  which  it  has  often  been  found  exceedingly  difficult  to  remove. 

The  maritime  law  has  assigned  the  powers,  defined  the  rights,  and  pre* 
scribed  the  duties  of  the  master,  but  no  work  has  been  published  desq^- 
ed  primarily  to  instruct  and  protect  him  in  the  fair  discharge  of  his  diffi- 
cult and  often  critically  responsible  duties  in  great  emergencies.  Elaborate 
works  have  been  written  on  the  subject  by  distinguished  men  who  have 
made  commercial  law  the  subject  of  extended  and  profound  examina- 
tion, as  DueTy  Phillips^  Arwmldj  Parsonity  and  others,  but  these  works 
are  too  voluminous,  costly,  and  theoretical  in  their  design  to  render  them 
really  useful  to  the  ship  master,  who  has  seldom  the  inclination  or  the 
time  for  the  laborious  study  of  learned  writings. 

To  supply,  therefore,  what  has  seemed  to  me  an  existing  want,  vis.,  a 
hand-book  of  practical  utility  and  ready  reference  for  the  merchant  and 
ship  master,  has  been  the  first  object  aimed  at  in  the  preparation  of  this 
work.  To  do  this,  I  have  found  it  necesf^ary  to  dispense  as  far  as  possi- 
ble, with  technical  phraseology;  and  by  departing  somewhat  from  the 
usual  form  of  plan  and  arrangement,  have  endeavored  to  render  the  Uw 
in  a  simple  and  methodical  manner.  This  of  itself  has  been  a  difficult 
task 
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For  the  benefit  of  the  master,  who  frequently  finds  himself  una]^le  to 
procure  the  advice  he  needs,  this  work,  I  repeat,  has  been  mainly  pre- 
pared. Bnt,  it  is  not  to  be  denied,  that  Merchants^  and  Business  men 
generally,  possess  much  less  information  on  the  subject  of  Marine  Insu- 
rance and  Average^  than  is  required  from  its  importance  to  their  interests. 
By  many,  the  great  and  only  end  of  insurance  is  considered  to  be  eom^ 
pUte  indemnity;  hence,  the  great  di£Scnlty  in  practice  has  been,  in  so 
accurately  adjusting  the  claim  of  the  merchant  on  the  underwriter,  that 
each  may  be  satisfied.  But  it  is  evident  that  this  can  never  be  done 
completely,  till  the  principles  and  practice  of  marine  insurance  are  more 
perfectly  understood. 

With  a  sincere  hope  that  this  volume  will  be  found  useftd  to  the  Mer- 
chanty  and  a  desirable  traveling  companion  to  the  Ship-master^  I  commit 
it  to  the  public 

FftAVCia  B.  Dixov. 

New  York.  1862. 


FBEFACE  TO  SECOND  EDITION. 


It  has  been  my  earnest  wish  in  preparing  a  seoond  edition  of  this 
work,  to  give  it  the  advantage  of  every  correction  and  improyement 
which  experience  and  reflection  have  suggested  since  its  first  pub- 
lication. 

Those  most  conversant  with  the  law  of  Marine  Insurance  are  fully 
aware  of  the  impossibility  of  presenting  a  work  of  this  kind — uniting 
theory  with  practice — ^in  such  a  light  as  to  render  it  faultless  ;  but  I 
have  endeavored  to  convey,  by  compressing  in  a  small  compass,  that 
information  in  a  clear  and  intelligable  form,  void  of  all  technicalities, 
which  shall  tend  to  a  solution  of  the  doubts  and  difficulties  which 
almost  hourly  beset  the  intercourse  between  the  Assured  and  As- 
surer. If  I  have  fidled  to  do  this  as  satisfactorily  as  I  could  wish,  or 
the  nature  of  the  work  requires,  it  is  not  to  be  traced  to  neglect  in 
the  bestowal  of  great  pains  and  labor,  but  to  inability  to  thoroughly 
comprehend  the  variety  of  matter  which  has  been  the  fruitful  subject 
for  consideration.  My  desire  to  do  this  has  been  greatly  increased 
by  the  favorable  reception  of  the  first  edition,  and  if  I  have  succeed- 
ed, I  shall  have  expressed  my  appreciation  and  gratitude  more  thor- 
oughly than  by  any  form  of  words. 

FRANCIS  B.  DIXON. 
61  State  Street, 


Boston,  May  1st,  1866 
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THE  MASTER. 


There  is  no  member  of  sociely  from  whom  more  is  expected 
and  demanded  than  the  ship-master.  His  office  is  one  of 
great  power,  dignity  and  responsibility.  Not  only  is  the  whole 
property  of  the  vessel,  her  cargo  and  her  earnings  within  his 
power,  and  its  safety  dependent  upon  his  honesty,  his  prudence 
and  energy,  but  the  very  lives  of  the  crew  and  the  passengers 
hang  as  it  were  on  the  master's  experience  and  watchfiilness. 
Apart,  therefore,  from  the  nautical  qualifications  of  the  master, 
which  he  ought  to  possess  in  no  slight  degree,  there  are  various 
other  circumstances  connected  with  his  profession,  which  call 
for  the  exercise  of  high  qualities  of  character. 

One  of  the  most  marked,  interesting  and  important  signs  of 
our  unequaled  national  advancement,  is  the  great  improvement 
constantly  being  made  in  the  art  of  ship-building.  Nowhere 
has  there  been  so  much  enterprise  displayed  in  successfiil  effort 
to  excel  in  this  line  of  arts,  as  among  American  ship-builders; 
as  an  evidence  of  the  fact,  our  ships  are  now  the  acknowledged 
models  for  all  nations. 

And  as  our  ships  are  proverbial  for  their  beauty  and  sailing 
qualities ;  so  are  their  commanders  for  perseverance  and  phy- 
sical endurance;  and  we  trust,  under  the  various  efforts  that 
are  now  being  made  for  the  perfection  and  competency  of  the 
ship-master,  it  may  soon  be  said  that  they  are  also  proverbial  for 
their  entire  ability  to  perform  the  various  duties  of  their  pro* 
fession. 
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The  ship-master,  anxious  for  distinction  in  his  professioi^ 
should  bear  in  mind,  that  he  holds  a  position  of  great  responsi. 
bility,  and  is  invested  with  an  authorily  and  discretion,  which 
are  n9t  paralleled  by  any  other  relation  in  private  life.  That  in 
addition  to  his  having  the  entire  command  of  the  ship,  he  is  by 
law  in  cases  of  necessity,  or  of  unexpected  and  pressing  calamity, 
created  an  agent  for  the  benefit  of  all  concerned,  and  that,  gene- 
rally, his  acts,  under  the  exercise  of  a  sound  discretion,  bind  all 
parties  interested  in  the  voyage,  whether  owners,  or  shippers,  or 
underwriters. 

When  visiting  foreign  countries,  feeling  justly  proud  of  the 
noble  specimen  of  art  over  which  he  has  command,  he  should 
also  bear  in  mind  that  ship-masters  are,  generally,  regarded  as 
our  principal  representatives,  and  the  standard  by  which  the  peo- 
ple of  those  countries  judge  us;  and  that,  if  they  are  found  to 
have  clear,  well  defined  and  accurate  ideas  touching  the  require- 
ments of  commercial  law,  and  to  be  ready  and  competent,  in  all 
cases  of  disaster,  to  exercise  their  own  judgment,  without  the 
dictation  of  consignees,  agents  or  surveyors,  who  are  not  always 
disinterested;  it  will,  added  to  a  reputation  for  sobriety  and  inte- 
grity, conduce  largely  to  our  national  honor  and  reputation. 

It  is  not,  however,  to  be  presumed  that  mafiters,  in  the  midst  of 
their  various  duties,  can  be  familiar  with  all  the  rules  of  law  gov- 
erning thiB  multitudinous  cases  growing  out  of  marine  disaster. 
Nor  can  they,  in  all  cases,  even  be  presumed  to  know  how  parti- 
cular acts  or  a  particular  course  of  proceeding  will  affect  the  dif- 
ferent, and  sometimes  conflicting  interests  of  the  ship-owner,  the 
freighter,  and  of  the  several  underwriters  upon  ship,  freight  and 
cargo.  There  are  a  few  general  principles  of  law  and  usage, 
which  may  aid  him  in  determining  what  he  ought  to  do  for  the 
advancement  of  the  general  interest^  on  putting  into  an  interme- 
diate port  in  distress. 

The  broad  and  equitable  principle,  touching  these  several  in- 
terests, is,  that  he  should  act  upon  the  responsibility  of  lus  own 
judgment  and  without  partiality.  The  best  general  rule  for  him  to 
observe,  is,  to  act  as  he  believes  aprudent  man  would  act,  who  was 
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the  owner  of  both  vessel  and  cargo,  without  insurance  on  either. 

An  intelligent  ship-master  keeps  himself  informed  of  all  the 
circumstances  relative  to  the  disasters  which  lead  to  the  losses, 
and  disbursements  named  averages.  He  enters,  or  causes  to  be 
entered,  a  faithiul  and  minute  record  in  the  ship's  log-book,  from 
watch  to  watch,  of  all  that  transpires.  On  arriving  in  port,  he 
notes  his  Protest,  and  extends  it  afterwards,  by  the  aid  of  the  log- 
book, and  while  all  the  circumstances  of  the  voyage  are  fresh  in 
his  memory ;  taking  care  that  it  shall  be  a  correct  and  clear  state- 
ment of  the  events  of  the  voyage. 

In  every  disaster,  the  master  should  be  careAil  to  communicate 
it,  by  the  readiest  mode  of  conveying  intelligence,  with  all  de- 
tails, both  of  the  mode  of  the  disaster,  and  of  the  extent  of  damage 
or  injury,  to  owners,  consignees  or  insurers,  as  they  may  be  most 
near  or  easy  to  be  sent  to.  Duplicates  should  be  sent  in  case  op- 
portunities allow.  Neither  the  owner  nor  the  insurer  can  act, 
without  them,  and  delay  from  want  of  communicating  intelli- 
gence is  often  ruinous. 

If  the  master  finds  that  he  requires  advice  or  assistance  from 
others,  merchants  in  the  various  considerable  ports  have  been 
recommended  by  underwriters,  to  whose  advice  it  will  be  most 
usefiil  to  him  to  resort  They  are  not  only  of  well  known  respec- 
tability, but  they,  being  in  the  high  estimation  of  merchants  and 
commercial  men  at  home,  will  greatly  aid  in  the  settlement  of 
claims  arising  out  of  disaster.  Their  advice  and  recommenda^ 
tion  will  be  the  safest  protection  of  the  upright  and  honorable 
ship-master's  intentions,  as  well  as  the  wisdom  of  his  measures. 

An  active  master  will  seek  for  good  and  economical  mechanics 
in  repairing  his  ship;  he  will  superintend  the  work  him- 
self, and  will  take  care  that  credit  for  old  materials,  and  dis- 
count for  prompt  payment  are  duly  deducted  from  the  bills.  He 
will  also  try  and  find  the  least  expensive  means  for  raising  funds 
to  meet  the  disbursements.  Before  he  leaves  the  port  he  will 
take  care  to  have  all  bills  paid,  and  entered  in  a  general  account; 
and  that  account  is  sometimes  certified  by  the  consul  or  under* 
writers'  agent. 
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In  every  case  of  disaster,  the  vessel  must  be  repaired,  if  pract^^ 
cable,  without  a  gross  expenditure  exceeding  three-fourths  of  th.^ 
value  of  the  vessel,  (that  is,  one-half  after  deducting  one-third  fc^^ 
new),  as  valued  in  her  insurance,  or  estimated  at  the  place  of  be^ 
ginning  her  voyage  from  the  United  States. 

There  is  an  impression  current  among  nautical  men,  that,  if  a 
vessel  cannot  be  repaired  at  such  a  cost  as  will  not  exceed  half 
her  value  when  repaired,  she  may  be  abandoned  and  sold.  This 
is  a  fake  impression,  the  policies  in  use  in  New  York,  and  in  New 
England,  require,  that  the  cost  of  repairs  under  adjustment,  as  of 
a  partial  loss,  shall  exceed  half  the  sum  insured,  or  there  can  be 
no  abandonment.  The  sum  insured  means,  the  valuation  of  the 
vessel  in  the  policy,  and  the  cost  of  repairs  means,  the  cost  of 
materiab  and  labor,  exclusive  of  the  expenses  of  delay,  port 
charges,  etc. 

If  full  .repairs  cannot  be  made  at  all,  or  without  extraordinary 
expense,  temporary  repairs  must  be  put  on  the  vessel,  in  order  to 
complete  the  voyage;  at  its  end  these  repairs  will  generally  be 
fully  allowed  and  the  full  repairs  may  be  made  afler  getting  into 
a  suitable  port  for  repairing,  at  the  expense  of  the  underwriters, 
as  in  other  cases. 

If  spars  are  sprung,  or  sails  or  rigging  iigured,  and  cannot  be 
readily  replaced,  or  without  great  expense,  every  expedient  with 
which  a  practised  seaman  is  ready,  ought  to  be  resorted  to,  in  or- 
der to  make  the  injured  articles  serve  until  arrival  at  some  consi- 
derable port  where  the  repairs  can  be  done  completely.  The  re- 
pairs may  then  be  made  with  advantage  to  all  parties,  without  de- 
lay of  the  voyage,  or  an  extravagant  extent  of  expenditure,  which 
is  always  more  or  less  to  the  discredit  of  the  ship-master. 

When  goods  are  found  to  be  damaged  in  an  intermediate  port, 
the  master  should  take  care  that  they  are  carefully  examined  by 
competent  persons,  who  will  recommend  the  proper  steps  to  be 
taken  for  drying  them,  etc.  If  there  is  danger  of  their  perishing 
or  of  injuring  the  other  parts  of  the  cargo  by  their  re-shipment, 
a  sale  should  be  made  of  such  portions  as  will  avoid  this  incon- 
venience. And  where  there  is  an  agent  of  the  underwriters  resi- 
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dent)  the  master  should  call  him  in  to  assist  and  advise ;  he  should 
also  be  invited  to  attend  the  survey  and  sale,  certify  to  the  cor- 
rectness of  the  papers,  and  see  generally,  that  due  care  is  used  in 
all  parts  of  the  transaction.  An  important  object  with  the  und^- 
writers  in  desiring  to  have  their  agent  present,  is  to  prevent  that 
wholesale  condemnation  of  goods,  which  too  frequently  occurs. 

IS  the  damage  is  discovered  at  the  end  of  the  voyage,  at  the 
port  of  destination,  it  is  also  desirable  to  procure  the  co-opera- 
tion of  the  underwriters'  agent  The  master,  with  his  assis- 
tance, should  appoint  competent  merchants  as  surveyors,  and 
he  should  see  that  a  proper  investigation. is  made,  that  a  correct 
certificate  of  sound  value  is  given,  and  that  the  papers  are,  in 
all  respects,  complete.  A  very  material  and  use&l  document 
in  the  adjustment  of  loss,  is  the  actual  account-sales  of  the 
sound  portion  of  the  goods.  It  is  preferable  to  a  certificate  of 
sound  value. 

In  case  the  vessel  shall  be  subject  to  salvage,  it  is  proper  al- 
ways to  have  the  vessel  and  cargo  a^raised  at  their  value  as 
brought  in;  and  then  the  alternative  be  adopted  either  to  bond 
the  cargo  and  vessel,  or  to  sell,  as  may  be  deemed  necessary. 
The  vessel,  cargo  and  freight,  may  always  be  pledged  by  bot- 
tomry, to  relieve  the  vessel  and  cargo  from  her  salvage  charges; 
and  this  is  generally  expedient  But  if  this  cannot  be  done, 
and  the  vessel  and  cargo  are  n^t  perishing  so  rapidly  as  to  allow 
of  no  communication  with  the  home  of  the  vessel,  a  postpone- 
ment of  the  sale  ought  always  to  be  applied  for;  until  advice 
or  relief  can  be  had  from  the  owners  or  underwriters. 

Judge  Marvin,  in  his  excellent  Treatise  on  the  law  of  Wreck 
and  Salvage,  page  22,  remarks,  ''The  master's  authority  to  set- 
tle or  to  refer  to  arbitrators  a  claim  for  salvage  upon  his  vessel 
or  cargo,  depends,  like  every  otjier  exercise  of  his  powers  as 
agent,  upon  the  circumstances  which  make  such  settlement  or 
reference  necessary  and  proper.  In  a  country  distant  from  his 
owners,  where  he  cannot  consult  them  without  injurious  delays 
on  a  barbarous  coast,  or  in  countries  where  justice  cai^not  be  ob- 
tained in  the  courts,  his  powers  must  be  considered  as  equal  to 
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the  emergencyi  and  his  settlement  made  in  good  &iih  wiX? 
held  valid.  So  also,  in  his  own  country,  when  the  demaoz^L 
small,  it  may  often  be  the  interest  of  the  owners,  tha^ 
amount  should  be  settled  at  once  by  the  captain,  and  the  ve 
proceed  on  her  voyage,  without  waiting  even  a  day  for  the  p^^zA 
pose  of  consulting  them.  But  in  every  case  of  settlements  oj^ 
salvage  by  the  master,  his  conduct  will  be  carefully  watchec^ 
and  scrutinized  by  the  courts,  and  his  contracts  will  not  be  re^ 
garded  as  binding  upon  the  parties  CQAcerned,  unless  they  ap- 
pear to  have  been  bonafide^  and  such  as  a  discreet  owner,  placed 
in  like  circumstances,  would  probably  have  made.  If  the  case 
arises  in  our  own,  or  in  a  foreign  country  where  tribunals  hav- 
ing jurisdiction  of  questions  of  salvage,  are  easily  accessible, 
and  where  decisions  are  promptly  made,  and,  if  injustice  is  done, 
appeals  may  be  taken;  the  master's  authority  to  play  the  judge 
himself,  or  to  submit  the  case  to  arbitrators,  must  be  considered 
as  very  much  restricted.  Of  all  the  modes  of  settling  a  demand 
for  salvage,  an  arbitration  is  usually  the  most  injudicious  for 
the  master  to  adopt  He  is  very  liable  to  be  imposed  upon, 
however  cautious  he  may  be,  as  he  can  scarcely  ever  know  any 
thing  of  the  qualifications  of  the  arbitrators.  Besides,  however 
intelligent  or  honest  they  may  be,  there  is  usually  a  spirit  pre- 
valent, in  neighborhoods  where  shipwrecks  often  occur,  which 
the  French  call  an  esprit  de  localUej  which  warps  the  judgments 
of  the  most  candid  and  upright  men  engaged  in  business,  and 
renders  their  awards  partial  and  unjust" 

It  is  always  to  be  borne  in  mind,  that  nothing  but  absolute 
necessity,  or  a  cost  to  repair  of  over  three-fourths  her  value,  can 
warrant  a  sale  of  the  vessel;  and  not  only  will  a  sale  otherwise 
made  relieve  the  insurers,  but  the  purchasers'  title  can  be  im- 
peached, whenever  the  vessel  can  be  found  in  the  United 
States. 

Such  is  the  nature  of  the  contract  between  the  shipper  and 
ship-owner,  and  such  is  the  law  applicable  to  such  contract,  that 
the  mastermust  not  abandon  the  ship  or  cargo  upon  any  ground 
when  it  is  practicable  for  human  exertionS|  skill  and  prudence 
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to  flSTe  tliem  or  any  of  them  from  impending  periL  A  loss  of 
the  goods  caused  bj  negligence,  carelessness  or  unskilftilness, 
or  anj  loss,  vhich  might  have  been  pievented  bj  human  exer* 
tionsy  is  not  a  loss  bj  a  peril  of  the  sea,  which  exonerates  the 
master  and  ship-owner  under  their  bill  of  lading  from  liabili- 
ty. After  shipwreck^  the  master  is  bound  to  exert  himself  to  the 
utmost  to  save  the  goods  and  to  attend  to  their  sa&  custody  and 
preserration.  In  Cordes  y.  Propeller  Niagara,  21  Howcu^  7. 
The  Supreme  Court  of  the  United  States  held,  that  the  ship- 
owner was  liable  for  loss  and  damage  happening  to  the  oargo 
after  the  ship  had  stranded,  because  the  master  did  not  sufficient- 
ly  exert  himself  to  prevent  such  Loss  or  damage. 

When  vessels  are  stranded  on  our  coast,  it  fre(][uently  occurs 
that  the  master  abandons  the  property  to  the  wreck  commission* 
er,  under  the  impression  that  he  is  bound  to  do  so^  In  this  he  is 
mistaken.  In  all  cases  the  master  should  keep  the  control  ot 
the  property,  employing  the  wr^ck  commissioner  when  necessary, 
for  adrice  and  information,  and  as  one  through  whom  he  can  pro- 
cure all  needful  assistance ;  and  it  is  his  duly  to  furnish  it,  when 
required  by  a  master  in  distress.  It  is  &e  master's  duty  to  com- 
municate at  once  and  as  expedStionsl^  as  possible  with  i^ie  own- 
ers or  nnderwritcMu 

It  not  unfi)e9[uently  happens  that  vessels  are  sold  by  masters 
abroad,  simply  because  funds  cannot  be  readily  obtained  to  pay 
for  repairs,  aad  it  has  beeome  a  system  in  many  places,  of  late 
years,  to  advertise  for  a  loan  on  bottomry,  and  mease  no  ofifer  is' 
made  within  a  few  days,  to  sell  the  vesseL  There  is  no  justificiu 
tion  for  the  sale  of  the  vessel  in  the  mere  fact  titiat  money  cannot 
be  had  on  bottomry  to  pay  for  the  repairs  she  needs.  If  it  hap- 
pens in  any  «ase  tibat  a  master  Is  unable  to  get  money,  and  he 
chooses,  for  that  cause,  to  abandon  his  vessel^  he  may  do  so  with^ 
out  selling  her.  The  right  to  aell  is  founded  npon  a  totally  dif- 
ferent principle.  If  the  vessel  is  In  good  safety,  and  may  remain 
fie  until  her  owners  or  their  underwriters  can  be  informed  of 
the  want  of  money  to  pay  for  repairs,  the  master  has  no  legal 
auihsrity  to  aell  her^  and  any  title  he  attempts  to  give  will  be 
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invalid.  It  is  only  when  the  vessel  is  so  situated  that  there  is 
imminent  danger  of  her  being  totally  lost,  while  waiting  for 
advices  from  her  owners,  that  the  master  is  justified  in  selling 
her. 

Judge  Duer,  in  his  elaborate  decision,  in  the  case  of  Buck- 
man  V.  The  Merchants  Louisville  Ins.  Co.  5  Duer,  366,  says  ^a 
contract  of  Insurance  is  emphatically  and  purely  a  contract  of 
indemnity ;  and  the  interests  of  commerce,  and  of  the  public  re- 
quire that  its  true  character  as  such,  should  never  be  forgotten, 
and  in  all  doubtful  cases  be  strictly  maintained.  Hence  the 
breaking  up  of  a  voyage  ought  never  to  be  sanctioned  when  it  is 
certain  that  the  ship-owner,  if  uninsured,  would  have  continued 
to  prosecute  it,  nor  consequently,  the  abandonment  of  a  vessel 
as  unnavigable,  ever  be  sustained  when  it  is  certain  that  the 
owner,  if  uninsured  would  have  elected  to  repair." 

Arrangements  relating  to  funds,  are,  of  course,  more  easy  to 
make  when  the  owners  reside  in  the  same  country  in  which  the 
average  occurs,  and  where  there  are  means  of  communication 
between  the  master  and  his  owners.  Even  in  foreign  countries 
it  frequently  happens  that  the  ship-owner  has  sufficient  credit 
for  the  agent  or  merchant  disbuising  average  expenses  on  his 
vessel,  to  be  satisfied  with  a  "Bill  of  Exchange"  upon  him,  with- 
out further  security.  It  is  exceedingly  advantageous  thus  to  be 
able  to  raise  funds,  and  saves  considerable  expense.  But  when 
money  cannot  be  raised  in  this  manner,  the  master  should  take 
an  early  opportunity  of  ascertaining  the  feet,  communica- 
ting ftiU  particulars,  with  estimates  of  the  probable  expense,  to 
his  owners ;  and  if  his  vessel ia  in  a  European  port,  he  will  pro- 
bably be  able  to  transmit  intelligence  and  receive  a  reply  by  the 
time  the  vessel  is  again  ready  to  prosecute  the  voyage.  Where^ 
however,  the  port  to  which  the  vessel  may  be  driven  for  repairs, 
will  not  admit  of  the  miaster's  consulting  with  his  owners  or  un- 
derwriters, it  is  v^ery  usual,  aa  we  have  said  before,  to  pay  the 
disbursements  by  a  bottomry  bond,  but  as  this  is  an  ex!pensiv6 
means  of  raising  money,  the  master  should  reduce  the  amount 
to  be  borrowed,  as  much  as  possible ;  to  do  this  he  should  apply 
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the  sale  of  any  condemned  stores  of  the  ship,  and  the  proceeds 
of  any  damaged  goods,  part  of  the  cargo,  which  surveyors  have 
recommended  to  be  sold  on  the  spot,  in  diminution  of  the 
amount  of  disbursements.  Sometimes  it  is  impossible  to  raise 
money  at  all  on  bottomry ;  and  sometimes  the  rate  demanded 
is  so  high  as  to  appear  ruinous,  and  other  means  of  raising 
funds  are  resorted  to.  The  master  under  such  circumstances 
may  proceed  to  sell  a  portion  of  the  cargo;  but  he  has  no  right 
to  sell  an  entire  cargo  at  an  intermediate  port,  to  raise  Ainds 
to  repair  his  vessel.  He  has  the  same  right  to  sacrifice  a  part . 
that  the  remainder  of  the  interests  may  reach  their  destination, 
that  he  has  to  throw  a  portion  into  the  sea  to  procure  the  safety 
of  the  rest  A,  sale  of  part  of  the  cargo  should  not  be  resorted 
to  except  in  the  most  urgent  cases,  and  where  the  cargo  will 
bring  reasonable  prices.  For,  what  is  sold  must  be  accounted 
for  at  the  prices  it  would  have  br9Ught  on  its  arrival  at  the 
port  of  destination,  which  frequently  will  be  with  a  heavy  pro- 
fit, and  be  ruinous  to  the  voyage.  This  matter  of  selling  should 
be  careiully  examined  when  proposed ;  no  more  than  is  abso- 
lutely necessary  should  be  disposed  of;  and  the  latest  prices  at 
the  place  of  destination  of  the  cargo  to  be  offered  for  sale,  should 
be  first  ascertained,  before  such  a  decision  is  taken,  and  a  selec- 
tion made  of  such  cargo  as  is  likely  to  occasion  the  least  loss. 
The  loss  on  such  a  sale,  will  form  an  item  in  the  average  ad- 
justment, and  will  be  applied  to  the  column  of  disbursements 
pro  rata.  The  loss  is  discoverable  by  the  adjuster,  by  making  a 
pro  forma  or  simulated  account-sales,  as  if  the  goods  sold  had 
arrived  in  a  sound  state,  fit)m  which  the  account-sales  will  be 
deducted. 

Should  it  be  necessary  to  jettison  a  part  of  the  cargo,  care 
should  be  taken  to  throw  overboard  the  least  valuable  and  most 
weighty  parts  of  it,  if  time  and  other  circumstances  will  permit 
of  the  selection  being  made. 

In  case  the  voyage  should  be  inevitably  broken  up  by  disaster 
or  misfortunes,  the  master  must  carefully  procure  the  proper 
protests  and  accounts  of  what  is  saved,  and  of  all  his  expenSi* 
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tores  on  account.    He  should  cause  any  balance  of  mone^-^ 
whether  he  supposes  the  vessel  and  cargo  to  have  been  abar^^ 
doned  or  not,  to  be  remitted  in  the  surest  way,  to  his  owners,  or 
the  consignors  or  consignees  of  the  vessel  or  carga  Suchremi^ 
tanpe  will  not  at  all  affect  the  insurance,  and  will  reimburse 
the  owners  of  the  property  some  part  of  their  loss  the  soonest. 

The  documents  necessary  to  support  a  claim  against  the  un- 
derwriters, are  the  protest,  the  surveys,  the  general  account  of 
disbursements,  the  vouchers  or  receipted  bills  embraced  by  the 
general  account,  the  rate  of  exchange,  the  bottomry  bond,  the 
value  of  ship,  cargo  and  freight,  a  memorandum  of  the  actual 
wages  of  master  and  crew,  the  ship's  policy,  and  any  other 
papers  or  letters  which  may  throw  light  on  the  transaction,  or 
give  any  information  about  it 

The  maxim  that  ^freight  is  the  mother  of  wages,"  does  not 
i^ply  to  the  master,  and  he  is  entitled  to  recover  of  the  owners 
his  wages  due  at  the  time  of  the  loss  of  the  ship.  He  may  also 
claim  of  those  whose  interests  he  represents,  wages  or  a  reason- 
able compensation  in  lieu  of  wages,  for  the  time  and  labor  ox« 
pended  by  him  in  closing  up  the  business  of  the  wreck;  includ- 
ing therein  his  board,  his  passage  money  home  with  the  pro- 
ceeds, and  other  necessary  incidental  charges,  to  be  allowed  in 
the  final  average  statement* 

It  is  the  intf  of  the  master's  consignee  to  assist  him  in  re- 
pairing his  ship,  and  in  preserving  and  taking  care  of  the  pro- 
perty. He  ought  to  furnish  the  master  with  honest  and  true 
accounts,  and  if  he  fiirnishes  him  with  fictitious  or  overcharged 
bills,  with  a  view  to  enable  him  to  make  money  out  of  his  own- 
ers on  a  settlement  with  them,  or  to  enable  the  owners  to  make 
money  out  of  the  underwriters,  he  will  forfeit  his  right  to  re- 
cover of  the  owner  tiie  moneys  truly  advanced  by  him;  and  a 
bottomry  bond,  taken  by  him  under  such  circumstances,  is  void. 
.18  Howard,  68. 

*  The  master  being  the  agent  of  others,  can  make  no  money  for 
his  own  use  out  of  any  business  growing  out  of  the  disaster, 
either  in  the  shape  of  returned  commissions,  or  overcharged 

•  Til*  pnctlea  in  New  York  It  in  Mcordanco  with  tho  text,  but  not  so  io  Boston.    IfcU  to  2d  JBd, 
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bills,  or  in  any  other  way;  but  he  may  be  required  to  accounti 
under  oath,  for  all  such  gains. 

Marine  Insurance,  as  will  be  seen  in  a  subsequent  part  of 
this  work,  is  a  oontract  of  indemnity  against  those  perils,  to 
which  ships  are  exposed  in  the  course  of  their  voyage  from  one 
place  to  another.  It  gives  greater  security  to  i^e  fortunes  of 
private  persons  by  dividing  amongst  many  that  loss,  which 
would  ruin  an  individual.  .This  security  tends  greatly  to  the 
advancement  of  trade  and  navigation,  because  the  risk  of  trans- 
porting and  importing  being  diminished,  merchants  will  more 
easily  be  induced  to  engage  in  extensive  trade,  to  assist  in  imp 
portant  undertakings,  and  to  join  in  hazardous  enterprises. 
But  it  is  not  individuals  only  that  derive  advantages  from  the 
increase  of  commerce,  the  general  wel&re  of  the  public  is  also 
promoted.  And  notwithstanding  the  system  of  insurance  is  so 
advantageous  to  the  spread  and  safety  of  .commerce,  it  happens 
to  be  peculiarly  open  to  fraudulent  attempts.  These  attempts 
at  fraud  are  made  in  various  ways.  They  sometimes  consist  in 
getting  the  underwriters  io  pay  for  repairs,  not  arising  from 
perils  insured  against  Sometimes  in  making  them  pay  for  old 
defects  or  decay,  discovered  when  the  vessel  was  opened  to  effect 
repairs  of  rec^it  damage.  And  sometimes  in  making  them 
pay  for  improvements.  When  the  metal  sheathing  has  been  on 
the  ship  so  long  that  it  needs  renewing,  an  owner  has  some- 
times been  known  to  prevail  on  the  surveyors  to  state,  that  to 
repair  the  damages,  it  is  requisite  to  strip  the.ship  and  re-metal 
her.  IS  the  surveyors  are  not  men  of  integrity,  they  can  greatly 
assist  a  dishonest  owner  or  master  in  defrauding  the  underwri- 
*ters.  Hence  the  motive  for  underwriters  desiring  their  agent 
to  be  present  on  the  holding  of  surveys,  and  their  suspicion  of 
the  entire  correctness  of  the  master's  prooeedings,  when  he  has 
reftised  or  neglectod  to  consult  the  agent.  Other  frauds  consist 
in  goods  not  unfrequently  being  sent  on  board  or  alongside,  in 
bad  order,  and  in  a  damaged  state.  Should  this  fact  escape  de- 
tection, the  dishonest  merchant  will  Have  no  difficulty  in  recov- 
ering the  amount  of  damage  from  the  underwriters.    When  tho 
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master  does  discover  that  the  goods  are  damaged,  letters  of  L-m^ 
demnity  are  sometimes  offered  by  the  shippers  for  signing  iV^6 
bill  of  lading  "in  good  order."  This  is  nothing  less  than  con- 
niving at  fraud,  and  injuring  the  character  of  the  master  itnrf 
of  the  ship  in  the  estimation  of  the  underwriters.  Every  hon- 
orable ship-master,  should  therefore  reject  with  scorn  proposals 
of  this  nature.  Other  frauds  consist  in  false  accounts,  false 
quantities  and  prices;  bills  simulated  together,  such  materials 
and  labor  never  having  been  employed  about  the  ship;  false  or 
colored  protests;  and  the  concealment  of  discounts  or  allow- 
ances. A  most  improper  proceeding  is  not  unfrequently  taken 
in  intermediate  ports,  viz:  that  of  making  presents  to  the  mas- 
ter to  induce  him  to  agree  to  pass  exorbitant  charges.  And 
proposals  are  sometimes  made  by  the  master's  consignee  or 
agent,  to  divide  the  custody  commission,  provided  the  master 
will  agree  to  have  his^  cargo  discharged,  stored  and  reshipped, 
in  cases  where  there  is  no  necessity  of  doing  so.  In  some  ports 
this  commission  is  very  exorbitant,  Varying  from  1^  to  5  per 
cent  In  no  case  ought  the  cargo  to  be  unladen  without  the 
clearest  necessity;  it  is  not  only  vety  expensive,  but  always 
creates  a  great  delay,  and  is  apt  to  end  in  serious  injury  to  the 
cargo.  When  unloading  is  absolutely  necessary,  the  intelligent 
ship-master  will  be  caxefril  to  stipulate  against  the  enormous 
charge  of  commission  named  above,  as  no  substantial  responsi- 
bility is  thereby  incurred;  and  in  most  cases  a  charge  of  com- 
mission for  such  transactions  is  considered  unreasonable.  The 
master  can  always  ascertain  before  he  proceeds  to  discharge  his 
cargo,  what  this  commission  will  be,  and  should  an  unreasona- 
ble sum  be  required,  he  can  obviate  the  difficulty  by  keeping 
the  entire  control  of  the  cargo  in  his  own  hands,  and  hiring 
store-room  himself.  A  proper  charge  for  storage  and  a  regular 
commission*  J3r  the  general  Wsiness  of  the  ship  under  repair, 
will  afford,  in  most  instances,  a  &ir  and  adequate  .remunera- 
tion. It  is  always  proper  to  have  suitable  men  employed  to 
watch  and  take  care  of  the  cargo,  whose  compensation  will  fall 
into  an  average,  general  or  partial,  and  without  any  deduction; 
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BO,  also,  any  reasonable  compensation  to  the  merchant  for  hia 
actual  trouble,  responsibUity  and  services,  will  be  justly  charge- 
able and  freely  allowed.  The  difference  between  such  charges 
and  a  commission  on  the  whole  cargo,  will  be  obvious  to  every 
ship-master. 

Another  species  of  fraud,  is,  that  salvors  often  present  the 
captain  with  ashare  of  their  gain,  that  he,  on  his  part,  may  not 
resist  their  heavy  claims,  a-nd  may  afterwards  give  a  false  ac- 
count of  the  accident  and  its  consequences. 

A  ship-master,  who  connives  at  any  of  these  frauds,  places 
himself  in  that  pitiable  condition  in  which  a  man  finds  himself 
when  he  has  lost  his  honor.  We  are  satisfied  that  every  hon- 
orable man  and  true  American  seaman,  will  reject  with  scorn, 
every  insulting  proposal  of  this  nature. 

When  any  of  these  fraudulent  practices  are  discovered,  it  not 
only  blasts  the  master's  reputation,  but  probably  ruins  his  pecu- 
niary prospects  for  life.  His  character  becomes  known  to  the 
underwriters  throughout  the  country;  and  they  will,  of  course, 
reftise  to  write  on  a  ship  in  charge  of  a  man  of  doubtftil  integrity. 
These  practices  too,  when  discovered,  excite  in  the  underwriters 
and  others  who  were  intended  to  be  defrauded  by  them,  a  just 
and  natural  indignation ;  which  frequently  results  in  creating 
a  suspicion  in  cases  where  no  ground  exists  for  it ;  and  thus,  by 
the  unscrupulous  selfishness  of  one  man  an  injury  may  be  done 
to  a  number  of  innocent  persons. 

The  mode  of  insurance  now  adopted  in  some  of  the  principal 
ports  of  the  United  States,  makes  the  merchants  mutually  in- 
surers for  each  other.  They  thus  are  all  interested  in  seeing  that 
every  proper  measure  for  the  protection  and  saving  of  the  proper- 
ty at  sea  from  damage  or  loss  is  adopted.  They  are  now  all  in- 
terested as  insurers  in  the  promotion  of  justice,  and  moderation 
in  the  settlement  of  claims  for  loss ;  and  the  ship-master  who 
faithfully  discharges  his  duty  will  rapidly  advance  his  character 
and  reputation,  while  he  who  fiedls  in  it  will  find  the  universal 
interests  of  commercial  men,  as  well  as  their  sense  of  justice 
active  in  exposing  him. 


CHAPTER  n. 


MAIUNE  mSUBANCE. 


What  is  Marine  Insurance? 

It  is  a  contract  whereby  one  party  for  a  stipulated  premiumi 
undertakes  to  indemnify  the  other  against  certain  perils,  or  sea 
risks,  to  which  his  ships,  freight  and  cargo,  or  some  of  them,  may 
be  exposed,  during  a  certain  voyage,  or  a  fixed  periodof  time. 


Definition  of  terms. 

The  party  interested  in  the  property  insured,  is  called  the  tn- 
sured  or  assured. 

The  party  undertaking  to  indenmify  the  assured  against  loss  is 
called  the  insurer  or  tmderwriler. 

The  property  insured  itself  is  called  the  subject  of  insurance. 

The  title  or  interest  which  the  assured  has  in  this  property,  is 
called  his  insurable  interest. 

The  agreed  consideration  or  stipulated  sum  for  which  the  un- 
derwriter undertakes  to  indemnify  the  assured  is  called  thepre- 
mium. 


HIAUIIfE   INSTTRANOE.  27 

The  instrument  by  which  the  contract  of  indemnity  is  effect- 
ed, is  called  ihepolicy. 

That  which  is  insured  against,  is  loss  arising  from  marine  perils. 

These  perils  are  in  technical  language,  sometimes  called  the 
perils  insured  against ^  and  sometimes  the  risks  covered  by  thepdicy. 

The  interest  of  the  assured  is  technically  said  to  be  covered  by 
the  policy  J  when  the  sum  or  aggregate  of  sums  insured  in  the  poli- 
cy is  sufficient  to  afford  him  full  compensation  for  whatever  loss 
that  interest  may  sustain. 

If  the  value  of  his  interest  exceeds  the  sum  insured,  the  ex- 
cess of  interest  is  said  tohe*^ uncovered  by  thepolicyj^  and  the  as- 
sured to  be  "Aw  own  insurer  to  that  eoctentP 

When  the  liability  of  the  underwriter  commences  under  the' 
contract,  the  technical  mode  of  expressing  this  is  by  saying  that 
the  ^policy  attachesj^  or  **the  risk  begins  to  run^  from  that  time. 


By  whom  may  the  contract  qfinmrwnoe  be  made? 

It  may  be  made,  generally,  by  any  parties  competent  to  enter 
into  any  contract  All  persons,  whether  aliens  or  natives,  may 
be  insured,  for  it  is  a  contract  authorized  by  the  general  law  of 
nations.  An  exception  however,  is  made  against  an  alien  enemy. 
An  insurance  for  his  benefit,  or  to  cover  any  property  or  interest 
belonging  to  him,  is  void,  and  no  oontraot  of  insurance  can  be  en- 
forced in  his  favor  in  our  courts. 


What  is  the  nature  of  the  indemnity  afforded  by  Marine  In- 
surance  ? 

The  general  principle  and  purpose  of  insurance,  is,  that  of 
giving  indemnity  against  actual  loss  and  no  more. 
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It  is  not  intended  by  the  contract  of  Marine  Insurance  to  ypai 
the  assured,  in  the  same  situation,  in  case  of  loss,  as  he  woT/ici 
have  been  in,  had  the  adventure  terminated  successfully,  ba^ 
only  to  replace  him,  as  nearly  as  may  be,  in  the  position  he  oc^- 
cupied  at  the  outset  of  his  enterprise. 

"Whether  the  assured  receives  a  fiill  indenmity  for  his  loss  de- 
pends on  the  sufficiency  of  the  sum  he  has  insured  to  cover  the 
whole  interest  he  has  at  risk.  If  the  whole  sum  insured  be  suffi- 
cient to  cover  the  whole  value  of  the  subject  insured,  then  the  as^ 
sured  in  case  of  loss  will  receive  a  full  indemnity ;  but  if  the  sum 
insured  &11  short  of  this,  it  is  plain  that  the  assured  will  receive 
less  than  a  full  indemnity.  The  general  practice  is,  to  value 
both  the  ship  and  goodis  at  the  sum  which  they  are  severally 
worth  to  their  respective  owners  at  the  outset  of  the  adventure, 
adding  thereto  the  premium,  and  all  costs  of  effecting  the  in- 
surance. The  subject  of  valuation,  however,  will  be  more  fully 
considered  hereafter. 

Mr.  Phillips,  in  his  valuable  treatise  on  the  law  bf  insurance, 
says :  "The  indenmity  intended  in  assurance  is  not  the  putting 
of  the  party  insured  into  as  good  a  condition  as  he  would,  in  fact, 
have  been  in  had  no  loss  happened.  It  means  the  repayment  of 
the  expenses  incurred,  and  the  payment  for  as  much  of  the  in- 
sured subject  as  is  lost,  at  its  market  value  at  the  conmiencement 
of  the  risk,  or  its  value  as  agreed  in  the  policy.  Where  such 
value  exceeds  the  real  value  of  the  subject  at  the  time  of  the  loss, 
the  assured  is,  in  ftct,  more  than  indemnified ;  where  it  is  less,  he 
is,  in  fact,  not  fully  indemnified;  but  he  is  in  either  case  precise- 
ly indemnified  according  to  the  principles  and  stipulation  of  the 
contract."    Phil,  on  Ins.,  vol.  1,  8. 


CHAPTER  m. 


OP  THE  POLICY  AND  ITS  GENERAL  CONSTRUCTION. 


What  is  a  Policy  of  Insurance? 

The  written  instrument  in  which  the  contract  of  marine  in- 
surance is  embodied  is  called  a  pdicy  of  insurance. 

The  policy,  as  will  be  seen  by  the  following  common  form, 
now  in  use  in  New  York,  consists  of  a  printed  form  interrupted 
by  spaces,  in  which  is  written  the  special  matter  of  each  indivi- 
dual case;  such  as  the  names,  dates,  and  places  and  species  of 
interest,  rate  of  premium,  and  all  particular  conditions  which 
are  to  form  part  of  the  agreement. 


COICMON    FORM     OF    CAAGO     POUCY.     (nEW     TORK). 

§9  m MusntsMct  (Rmpmu. 
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Airo  in  osM  of  loi%  ndh  Um  totif  ^^mIb  fhlrty  daji  aflar  proof  of  Iom^  and  proof  of  intanit 

latboHld (tho  tmowmi9tmj Iftts  eg  Kotw  ilTf  by  tlw  — orod for  promlMi, tfa- 

yyd,  brfM  fliM  4«diutid,)  b«l  DO  ptetUl  Um,  or  pwtkalar  »T«ri«B,  itell  In  Mij  cue  be  iMld,  a. 
1«M naeaBtiBc UJtMftr  mm.  nOTIDID  ALWATS,  ud It  U  karebj  father  acMd,  thsiif 
the  Hid  urored  ehnll  bnre  mnde  nnj  other  aHarmneo  npoo  the  premlaei  albremld,  prior  in  date  to 

Ihlf  poUey.  th«K  the  nid limfJBAXCM  COMPAVT  itell  be  nniwemblo  only  for  ■>  maeh  ae 

the  amoont  of  inch  prior  aMomaee  maj  be  defleient  townrdi  ftallj  oorering  the  premlaei  herebj 

.1.26  MHirad;  and  thoanid UrSUBAXCX  OOMFAXT  ahall  rotnm  the  pranlom  upon  aomnohof 

the  aoi  by  them  a«ored.aa  they  ahali  be  by  auch  prior  awnrmnce  exonermted  fh>m.    Ivoineaee 

of  anj  Inanranee  npon  the  anld  praaalaaB,  anbaaqnoit  in  data  to  thia  PoUoy,  the  aald TM- 

2  8URAXCK  COMPANY  ahaU  nerertheleaa  be  annrerabto  for  the  ftaU  extent  of  the  mm  by  them 

"  mbaaribedhofoto,vithoBi  right  to  elBimoontzfbntlantMBaMhinbaeqaentaaMirera,  and  ahnUaa. 

.  cordlnglj  be  entitled  to  retain  the  pramlom  by  them  reoelTed,  In  the  aame  manner  aa  If  no  aodi 
'  aahaaqnantaanrmnoe  had  been  mada.  IT  IS  ALSO  AOBKED,  That  thopaoperty  bewamaiad 
by  the  aaanrad  free  fh>m  any  charge,  damage  or  loaa,  whi^  Eiay  ariae  in  oonaeqoeno*  of  a  aalnra 
or  dotantlon,  far  or  on  aoeoont  of  any  iUifllt  or  ptohtUiad  tndo,  or  aqy  tndo  in  artlelea  eoalraband 
of  war.  AND  It  la  forthfer  agreed,  That  in  eaaa  a  total  loaa  ahall  be  clal««e<l,  for  or  on  aoooont 
of  any  damage  or  ohaifa  to  the  aald  tibmI,  the  only  boaia  of  aaeortalnlng  her  raloe,  ahaU  be  her 
▼ahmtlon  in  thia  poUoy;  and  if  not  rained  herein,  then  her  aetaal  ralne  at  the  time  of  the  Inoeptleo 
eftttoriakatthaporttowhiehahothanboloBged.  AND  LAaTLT,itiaagmd,thatlf  the  aboro 
▼aaaal,  i^n  a  regular  anrrey,  aboold  thereby  be  deolared  onaeaworthy,  by  rcaaon  of  her  being  nn- 
•end  or  rottm,  or  inoapahle  of  proeeenttng  her  yqraga  on  neeonnt  of  her  being  nnaonnd  or  rottaB« 
thoB  the  aaMuera  ahall  not  be  boond  to  pay  their  anbaciipUon  on  thia  Polioy. 

WnmBtod  not  to  ahaaden  in  oaae  of  oi^tnra,  adiwe,  or  dotantion,  nntU  after  oondemnation  of 
tto  praparty  laanrod;  nor  nntil  ninety  daya  after  notleo  of  aald  eondemnaUon  la  glren  to  thia 
Oatpnny.  Alao  warranted  not  to  abandon  in  eaaa  of  blochada,  and  fKe  f>om  any  expenea  In  eon- 
■afnanee  ef  oaptaro,  aaiawo,  detention,  or  Moeknde,  but  In  tha  emnt  of  blockade  to  be  at  liberty 
to  prooeed  to  aa  open  port  and  there  end  the  voyage. 

—  InaUeeeaaofrefmofpramlwn«inwhfflUer  in  part,  ena  >ny  per  eenl.  i^eo  the  anm 
tnaved,  ia  to  be  retained  by  the  ainrots. 

Ijr  WxnrBU  WMB&bof,  the  Preaidcnt  or  TleePtveldent  of  the  aald INSURANCI  COM. 

PANT  hath  barennto  aAsribed  hla  aamo,  and  the  anm  inanred,  and  caaaod  the  aame  to  be  adaaled 
by  Ihair  Seeretary,  in  New.Tork.  the  day  of one  thouaand  eight  handred  and  alxty.-. 

I  >»o»«TA»T  ■  P«mo 


What  is  the  general  construction  of  the  Policy  ? 

The  terms  used  in  a  policy  of  insurance  are  to  be  construed 
in  that  sense  which  the  known  usages  of  trade,  or  the  use  and 
practice  as  between  underwriters  and  the  assured,  have  given 
to  them* 

Policies  of  insurance  are  generally  the  most  informal  lust 
xnents  that  are  brought  into  courts  of  justice,  and  there  are  no 
instrumonU  that  are  more  liberally  construed  in  order  to  eS^ 
the  real  intention  of  the  parties,  where  such  intention 
clearly  ascertained. 
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The  luages  of  trade,  as  already  mentioned,  are  to  gavexn  the 
construction  of  terms  nsed  in  a  policy  of  insurance.  Bat  a 
usage,  in  order  to  affect  the  parties  to  a  policy,  must  be  con- 
formable to  law,  and  applicable  to  insurance. 

No  usage  is  permitted  to  contradict  the  plain  and  positive 
provisions  of  the  policy.  Thus  a  usage  not  to  pay  for  a  partio^ 
lar  part  of  the  vessel's  apparel  or  ftimiture,  as  a  boat  when  it  is 
in  a  certain  place  on  the  vessel,  is  invalid  if  the  place  is  that 
where  it  is  usually  carried.  • 

In  Marcy  v.  Whaling  Ins.  Co.,  9  Metcalf,  363,  Mr.  Chief  Justioe 
Shaw  remarked;  '^ usage  may  be  admissible  to  explain  what  is 
dbubtful;  it  is  never  admissible  to  contradict  what  is  plain 
and  free  from  ambiguity,  otherwise  the  parties  will  be  arbitra- 
rily held  to  mean  differently  from  that  which  they  havewritten." 

The  strongest  instances  that  can  be  given  of  the  application 
of  this  rule  have  occurred  in  those  cases  where  the  risk  on  goods 
being  expressly  made  by  the  policy  to  begin  from  their  loading 
at  a  certain  named  place,  the  courts  have  uniformly  decided 
that  the  policy  could  only  attach  on  goods  loaded  at  that  very 
place,  and  not  elsewhere;  even  although  there  were  frequently 
strong  reasons  for  supposing  that  such  construction  was  con- 
trary to  the  real  intention  of  the  parties. 

Chi  the  same  principle,  where  the  risk  on  goods  was,  by  the 
policy,  made  to  continue  ^^til  discharged  and  safely  landed^ 
Lord  Kenyon  would  not  admit  evidence  of  usage  to  show  that 
this  expression  in  the  particular  trade  insured,  meant  ''until  the 
ship  was  moored  twenty-four  hours  in  safety,'^  because  this  was 
inconsistent  with  the  plain  meaning  of  the  policy,  which  was 
too  clearly  expressed  to  require  or  allow  of  any  such  explana* 
tion.  *  Amould  on  Ins.,  vol.  1,  p.  80. 

In  Mercantile  Mut.  Ins.  Co.  v.  State  Mut  F.  &  M.  Ins.  Co.  of 
Penn.;  26  Barb.  819,  the  question  arose  as  to  the  construction 
of  the  following  order  for  re-insurance ;  ^  Re-insurance  is  wanted 
by  the  Mercantile  Mut.  Ins.  Co.  far  $— ,  on  cargo  on  board  of  the 
skip  '  Ghreat  RepubliCj  at  and  from  New  York  to  Liverpool^  on 
the  excess  of  risks  the  applicants  may  have  over  $50,000,  not  to 
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exiceei  $159000."  At  the  time  of  the  loss  the  plaintiffii  had  in- 
sored  less  than  $50,000  on  the  cargo  of  the  ^p,  but  ihey  had 
risks  on  the  freight  and  on  the  ship,  which  when  added  to  the 
amount  on  the  cargo,  amounted  to  oyer  $65,000.  It  was  held 
th^  the  defendants  onlj  engaged  to  insure  the  excess  of  risks 
on  the  cargo,  and  that  evidence  of  a  custom  of  the  parties  and 
of  the  port  of  New  York  in  adjusting  contracts  of  re-insurance, 
upon  such  applications,  to  regard  the  word  ^excessT  in  the  ap* 
plication,  as  applicable  to  the  whole  amount  of  insurance  at 
m\^  in  or  upon  the  vessel,  and  that  the  premiums  upon  open 
policies  had  previously  been  adjusted  and  paid  between  the 
present  parties  upon  that  principle,  was  excluded,  there  being 
no  ambiguity  on  the  &ce  of  the  instrument. 

In  Rankin  v.  Am.  Ins.  Co.  of  N.  Y.,  1  Hall,  619,  the  defen. 
dants  offered  to  prove  ^  that  by  the  established  usage  of  trade 
in  the  port  of  New  York  and  in  other  ports,  the  master  of  the 
vessel  is  in  all  cases  responsible  for  any  damage  sustained  by 
the  goods  delivered  by  him  to  the  owner  or  consignee,  unless, 
there  has  been  an  actual  survey  made  on  board  the  vessel  by 
the  wardens  of  the  port  or  other  officers,  and  on  such  survey 
the  surveyors  shall  have  found  that  the  goods  were  properly 
^  stowed,  and  were  damaged  on  the  voyage  by  the  perils  of  tte 
seas.  That  by  a  similar  usage  as  between  the  assurers  and  the 
assured,  )[he  survey  so  made  by  the  wardens,  is  a  document  in- 
dispensable to  be  produced  in  order  to  charge  the  underwriters, 
aud  that  the  preliminary  proof  is  deemed  insufficient,  unless 
such  doeun^nt  be  exhibited  as  a  part  of  it"  Oakley,  C.  J., 
laid:  ^By  the  terms  of  the  poliqr  in  the  present  case,  the  de- 
fendants bound  themselves  to  pay  all  damage  to  the  property 
insured  arisixig  from  the  perils  of  the  sea;  and  the  attempt  now 
made  is  to  introduce  into  the  policy  a  condition  that  they  shall 
not  be  responsible  unless  such  damage  is  ascertained  in  a  par- 
ticular mode,  and  that  too  by  the  aid  of  third  paeons,  over 
whom  the  assured  has  no  controL  Such  a  condition  would,  in 
my  judgment,  vary  the  legal  obligations  of  the  defendants,  as 
^acertsined  by  the  plain  language  of  the  poliqr." 
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In  some  cases  it  has  been  held,  that  not  only  must  a 
be  sho¥m,  but  the  further  fact  must  be  proved  that  the  under- 
writers have  assented  to  the  usage  by  paying  claims  arising 
under  it  Thus,  under  a  policy  on  "copper,"  from  New  York  to 
Taunton,  a  part  of  which  was  carried  on  deck  and  a  part  in  the 
hold,  it  was  proved  to  be  customary  to  carry  the  article  on  deck^ 
but  the  insurers  were  held  not  to  be  liable  for  the  loss  of  the 
part  so  carried,  as  the  case  itself  showed  it. not  to  be  the  uni- 
form practice  to  carry  it  on  deck,  and  the  usage  proved  was  ao> 
oordingly  held  not  to  be  applicable,  for  the  purpose  of  affecting 
the  liability  of  the  underwriters.  Taunton  Copper  Co.  v.  Merw 
chants  Ins.  Co.,  22  Pick,  109. 

No  particular  period  is  requisite  to  the  establishment  of  a 
usage.  "The  true  test  of  a  usage,"  say  the  Supreme  Court  of 
New  York,  "is  its  having  existed  a  sufficient  length  of  time  to 
have  become  generally  known."    1  Caines  45,  9  Wheat.  581. 

A  usage  may  be  local  and  confined  to  the  particular  place 
where  a  contract  is  made,  but  contracting  parties  are  not  bound 
by  the  usage  of  places,  other  than  that  to  which  the  contract 
has  reference.  Thus,  a  policy  underwritten  in  New  York  on  a 
Rhode  Island  ship  and  cargo,  for  a  whaling  voyage  in  the  Pa- 
cific, was  held  not  to  be  governed  by  the  usage  of  Nantucket  as 
to  similar  voyages.    Child  v.  Sun  Mutual  Ins.  Co.  S  Sandf.  26. 

"The  same  rule  of  construction,"  says  Lord  Ellenborough,  in 
Robertson  v.  French,  4  East.  135,  "which  applies  to  other  in- 
struments, applies  equally  to  this,  viz :  that  it  is  to  be  construed 
according  to  the  sense  and  meaning,  as  collected  in  the  first  place 
from  the  terms  used  in  it,  which  terms  are  to  be  understood  in 
their  plain,  ordinary,  and  popular  sense,  unless  they  have  gen- 
erally, in  respect  to  the  subject  matter,  as  by  the  known  usage 
of  trade  or  the  like,  acquired  a  peculiar  sense,  distinct  from  the 
popular  sense  of  the  same  words,  or  unless  the  coijitext  evident- 
ly points  out  that  they  must,  in  the  particular  instance,  and  in 
order  to  effectuate  the  immediate  intention  of  the  parties,  be  un« 
derstood  in  some  other  special  and  peculiar  sense." 

In  conclusion,  the  true  principle  of  construction  aa  applied  ta 
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policies,  is,  tliat  if  the  clauses  of  the  policy  are  in  themselves 
clear  and  anambig^oas,  the  courts  will  not  admit  extrinsic  evi- 
dence to  contradict,  to  vary,  or  to  explain  them.  K  on  the  contra- 
ly,  they  are  obscure  and  ambig^ous,  the  courts  may  resort  to 
any  means  of  explaining  them,  which  may  be  supplied  by 
eiHier  the  rules  of  the  common  law,  the  general  usages  of  trade, 
or  the  particular  circumstances  of  the  case.* 

•  In  ezainhking,  for  the  flraC  time,  any  qqertton  under  a  policy  of  fanqriiiCft,  It  hi  neoctttiy  to  Moer- 
Uln  wbether  the  oootract  has  received  a  practical  constrnctloa  hy  merahanti  and  underwritera ; 
not  throoffh  any  partial  or  local  luages,  hat  hy  the  general  ooiisent  of  the  mercantile  world.  Sooh 
a  practical  conatruotion,  when  dearly  apparent,  la  of  freat  weight,  not  only  heoauae  the  parties  to 
the  policT  may  be  preanmed  to  have  contracted  In  reference  to  It,  bat  becanae  anch  a  practice  it 
very  high  evidence  of  the  general  convenience  and  aabatantial  eqaity  of  it  as  a  rale. 

And  it  ahonld  not  be  forgotten,  that  not  only  in  the  Introdoction  of  thte  branch  of  law  Into  Rig- 
land  by  Lord  Manafleld,  but  In  its  progress  since,  both  there  and  here,  a  constant  reference  haa  been 
held  to  the  usage  of  merchants,  and  the  sdenoe  of  insurance  law  has  been  made  and  kept  a  practical 
and  convenient  system,  by  avoiding  subtle  and  refined  reasoning,  however  logical  it  may  seem  to 
be.  and  looking  for  safe  practical  rules.    JfcUtoMEi, 


OHAFTEB  IV. 


OP  VALUED  FOUdEB. 


What  is  the  definUionofa  valued  policy? 

Policies  are  of  two  kinds,  valued  and  open.  A  valued  policy 
IB  one  in  which  the  agreed  value  of  the  subject  insured,  as  be*- 
tween  the  assured  and  underwriter,  for  the  purposes  of  the  in- 
surance, is  expressed  on  the  face  of  the  policy. 


What  is  the  effect  cfvalucUion  in  the  policy  ? 

Every  common  printed  form  of  policy,  in  this  country,  con- 
tains the  following  clause.    If  a  vessel  policy,  "the  said  vessel, 

tackle,  etc.,  hereby  insured,  are  valued  at — ''  and  if  a  cargo 

policy  "the  said  goods  and  merchandise,  hereby  insured,  are 
valued  at ." 

The  diflference  between  an  open  and  valued  policy  in  point  of 
form  is  solely  this ;  that  in  a  valued  policy,  this  blank  is  filled 
up  with  the  sum  at  which  the  parties  agree  to  fix  the  amount  of 
the  insurable  interest ;  in  an  open  policy  it  is  left  in  blank. 

Mr.  Amould  states  the  difference,  in  point  of  effect^  between 
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a  valued  and  an  open  policy,  thus  "  that  under  an  open  policy,  in 
case  of  loss,  the  assured  must  prove  the  adwU  value  of  the  subject  of 
insurance  ;  under  a.  valued  policy  he  need  never  do  so,  except  in 
cases  of  enormous  or  fraudulent  over-valuation;  except  in  such 
cases,  the  valuation  in  the  policy  is  conclusive,  and  the  case  is 
the  same  as  though  the  subject  of  insurance  was  actually  proved 
to  have  been  worth  the  sum  at  which  it  is  valued."  Amould  on 
Ins.,  vol.  1, 124. 

The  value  of  a  vessel  is  not  so  certain  as  that  of  goods,  and 
cannot  usually  be  so  satisfactorily  and  exactly  proved.  In- 
surance on  vessels  is  therefore  commonly  made  by  valued  poli- 
cies. For  the  same  reason,  freight  is  usually  valued.  But  goods 
are  more  frequently  insured  in  open  policies,  as  the  value  is  easi- 
ly proved  by  the  invoices,  or  by  showing  the  price  current  at  the 
time. 


What  is  the  effectof  valuations^  where  there  are  prior  insuranceSr 
or  amounts  have  been  paid  upon  other  policies  ? 

This  question  is  a  much  disputed  one,  and  it  is  difficult,  if  not 
impossible,  to  deduce  from  the  adjudicated  cases,  any  clear  and 
well  defined  rules  to  determine  the  effect  of  valuations  in  this 
case. 

For  the  purpose  of  illustration,  we  will  jpresume  that  insurance 
is  effected  in  two  valued  policies,  as  follows: 

1st  October^  1861.  Atlantic  Ins.  Co.,  $5,000  on  freight,  valued 
at  the  actual  valuation* 

31^/  Octcber,  1861.  Pacific  Ins.  Co.,  $5,000  on  freight,  valued 
at  $6,000. 

A  total  loss  having  been  proved,  what  is  the  liability  of  the 
Pacific  liis.  Co.  (if  any)  under  their  policy,  supposing  the  interest 
in  freight  to  be  $8,000  ?  Both  policies  containing  the  "Ameri- 
can Clause,"  or  usual  clause  as  to  prior  and  subsequent  in- 
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BmmammQihtaAnntwwpemtbBmM  goodi  and  — rnhaiKltow,  fMn  ud  imoMdlatcly  M. 

IfOwlac tfM leading tharwf  OD  bovdeftlM  Hid  THnl,»t albrcnld,  ud  Mihidleott- 

ttnMMidcBdvainiUiyMnidtoodfandB«r«hHidlMilwllb«MMjludedat •tan 


il 


9{  wmt  — rf  Bwwftr-wart,  rtjprlwti,  idWwja  a<  «a,  TWift, 

g2f4  ■— i^"*****  ■III  liteh wtM9ftllMmt$,§i  lmam,t9fmpU,^wkai  nattom  cowiHWoiKr  t»iaM%  ». 

I  1  19  OT,  t<rTi>rf  ^  tito  mMttrmdmarimmn,  aad  all  othtr  pwila,  k— ■  and  alrfbrtiinw,  that  baf 

«A_«  ^^.1. ta  th«  hut,  datrisMat,  or  daauf*  of  Um  add  fooda  and  marehandiaei,  or  M17  pwt 

Daeeanry  to  aDdtorthaaa. 

>,  in  and  aboattha  da> 

part  tharaeC  wltteal 

pmMiMtothtalaiiiraafla;  nor  diaU  tho  aeta  af  tha  taaarcd  or  inaoran,  lo  reoorerlng,  HTiag  and 

valvar  or  aa  aooapteaoa  of  as 

Irlbate  ■wagdlngf 

paid  tlM  eooddaratkm  ftir  thIalB. 


{»  i^aiaot    jLin>lBoaaaafa^loaiorwlafinrtmia,lt  AaUbalawfUandnaoeaa 

j  a  avod« flMtan;  Mrra&ii  and  aadga*,  to  ana.  labor,  aad  trmTal  tor, 

,  ^  9  finoa,  aatogoard,  and  raoofvrj  of  tlM  Hid  gooda  and  ■•rohandlHi,  or  an  j  ] 

■      I  ^  '  pniMiMtothlilniiiraaM;  BordiaUlhoafltaarthataaarcdorinoBran,la  n 

fr     J-i  yt  Mil  ilag  tha  propar^f  Inaarad,  In  mm  af  WaMlar,  bo  oonddarad » 

^SJj  ■ftaBilwi;  to.  tha  cfcanea  wfcBwat  fttaaldlMM— oaQpaajaa 

•       I      If  ttanto  and  qnaatl^  of  tlMaambwelnlnaBrod;  having  boon  paU 

J:     ik  Baiaaea,b7thaaanrad,oiw— •aalgav.akaBdaftartharatoor 

,1^^!  AvDlaoaia  of  loa^MMhloaitolMpaldlnthiHydajaanarproorof  looi^aadproof  oritttmil 

>j*J  Inthoaald  (thaaaMimtof  any  Woto  orWotoa  glvonby  thaaawrodforpremliiini,lfna» 

<  I  ■  jf  ^  paid,  boing  tm  dodoetod,)  bot  no  partial  loa,  or  partleolar  aToraga,  diall  in  aay  caae  be  paid,  im> 

'     i«t  leai  amowitlBg  tojteejper  etm.    PBOTIDID  ALWATS,  aad  it  ii  harrtiy  father  agreed.  That  if 

Em'  tta  aald  aawaed  ihall  hare  made  any  other  aawraaea  iq>ea  the  premlaei  atore^ld,  prior  in  dato  to 

if  2  Ihia  poUoy,  than  the  aald IKBURAKCl  COlfFAirr  ihaU  be  anawerahle  only  ftor  ■>  mneh  aa 

J*8v               the  anMont  of  aneh  prior  aawanea  aay  be  daManitoimrdi  tally  offraring  the  premlaei  herAj 
^jla  MMred ;  and  the  Hid IV8URAK0B  OOMPAirr  dull  retom  the  preminm  apon  bo  nraektf 

ikli               tte  aam  by  them  eHired,ai  they  ihall  baby  anOh  prior  aMiraaoe  exoneratad  fhim.    AvDlaOHi 
2  I  I  of  any  Inaoranee  npon  the  Hid  pramlaea,  mbaaqnait  in  dato  to  thUi  Policy,  the  aald IK* 

jikj  BUEASCK  COMPANY  Aall  naveithelam  be  aaawerable  tor  the  (WU  estoni  of  the  onm  by  thea 

felllfl  eeterlbed  hereto,  withoat  right  to  dalm  eoBtribvtion  fhm  aaeh  labnqaeni  aanren,  aad  ihaUae. 

]  ft{  i  eordli^ly  be  eaUtlad to latala  the  praaBima by  them  received,  ia  the  aame  aunneraa  if  no  BBih 

aabaaqaioAMnraaoa  bed  been  made.  IT  18  ALSO  AORIBD.  Thai  the  proper^  be  warranted 
by  the aaauii  tmtttmvaj  ahane,  flawaii or Umo,  whidi may  ariae  in eoaaiqoenee  of  aaaiaare 
erdetonttoa,torflronaeoea«tefanyilllottorprehibitadtiade.oranytradeinarttoleaonntiaband 
efvar. 
▼annatod  aot  to  ahaadoa  ia  aaaa  of  oi^tare,  aainra,  or  dateatloB,  nntn  after  eoademnatloB  of 
IMIIhH^  fhe property tnaared;  nor  Bam  allied  deya  eAar  netioeaf  aald eOBdanBattoB la  glTOB  to thii 

Oaapaay.    Alee  warraatod  net  to  abaadea  In  oaaa  of  blflglrade>  and  free  flrom  aay  egpeam  Ja  eea. 
#  1MBiiofeM"«^-l»"Wj,aahMUea,ecbtoeiade,bBltaHhafentefbiackaaatobeatlttar^ 

'^  to  piaeeed  to  aaepea  port  aad  there  end  the  veyaga. 

"  MmmatLMiimm.  It  to  alM  agreed,  ttat  bar,  handle,  rod,  hoop  and  iheet  bra,  wlri  of  an  kiad^ 

Ha  idataa.  afeael,  madder,  aaaae,  wiikar-vara  bM  willev  (maaallMtarid  or  otharwlM).  nit,  grate 

of  all  Made,  tobaeea,  ladiaa  awal,  ftalto  (whether  preaartad  or  otherwlM),  eheoie,  dry  aih,Tege. 

tahlaa  aad  rooto,  ragi,  hempen  yam,  baip,  eottoa  begging,  aad  other  artielea  oaed  for  bagi  or  bag. 

glag,  plaaaBfe  earrlafm,  boaaeholdfimiltare,rfdaa  aad  bidae,  aaMoal  laatrBmeata,  looking-glaaw^ 

aad  aU  other  artldea  that  are  peridiable  In  their  owa  aainra,  are  warraatod  by  the  amarod  Area 

fraat average, nalem general;  bemp,tobaeee  atOBM,  mattiag  aad camia,  eaeeptia  bo»»e, ftee from 

average  aader  liiiw<p  per  mm.  aalem  geaaral  1  andaagar,  flax,  flax-eeed  aad  bread,  are  warraatad 

t^thfiemaredlkeefkem  average  aadaranenfereeataalem  general;  aad  eoffce.  la  begi  or  balk, 

pepper,  iabagi  or  balk,  aad  rloe,  free  from  average  aader  CmfereeaC  aalem  gsaeral. 

Wairaatod  1v  tka  amarid  ftoB  IfeBM  daawci  erl«}fli7.  from  daawMM,  ehaage  of  flavor,  or  being 

^  ^peetod.dlBmlWBd,aMB^  or  maBmy.exeepteaMad  by  actaaleonteetofaea  water  with  the  artifllea 

WUKktK,  flewaiafl  nnneiinnafl  tij  aaa  perila    la  oeee  of  partial  lem  by  aaa  damage  to  dry  good%  cntleiy  or 

$a(feorlHtfdwara.theloiB  AaUbeaaoertalnadbyaia^rBliea  BMialeefthe  portion  only  of  the 
aaaliBto  af  Hm  paefei«Maa  daMfod,  and  oel  afltorvtoai  ant  Ma  aaaM  praetioe  ihaU  obtain  aa  to 
an  other  jnercfeaadlM,aafhraapnetleable.  Not  liable  tor  leakage  oa  BMlaama  or  ether  UquldB, 
aatem  ooeaatoaed  by  atraadiag  or  eoOMoa  with  aaethar  vaaml. 

$tlk^ IM    Iftha  voyage  atoiemW^en  have  beeabegna,  aad  jhall  have  terminatod  betete  the  dato  of  thla 

Pelley,  thea  there  iban  be  ao  retara  of  priBlaa  oa  aeeoaat  of  aaoh  tanalaatloa  of  the  vqyaga. 


.     IvwmrBBB  WBnxOF,thePrBridaatorTlee.Pr«ridaatoftlMaBld INBURANOI  COH. 

'  PANT  bath  herBBatoaBbaeilbadMiBaae^  aad  the  asm  famed,  aad  eaaaad  tha  mme  to  be  attoetod 
.  Aij«f OMtkooiBBd  eight  baadred  aad  itxty.-> 
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VESSEL  POLICY    (hMe)    COMMON  NEW  YORK  FORBf. 

§9  tXu ^wntsaut  (SstDpssy. 


Oa  Aoooim  09  b  mm  of  Iom  to  b«  paid  to- 


Uic — (Ut  ** m      *t  itHb,  UDtU  thka -drnf  Af 

liM       M  R«4i    Trap     ^«p«p,  dd  Uu  cxplnUtvvf  U>«  (wlBi  Tllh  Ubeftf  to  tbc 

TtH  rliK^  ba¥rTtr,  k*  Id  lerblDKU  tt  •&/  part  At  *hlf  h  Hbi  Hut  ^^^^  urivia  diu-Lnit  Ibq  « 
Aid  «iEaaJ»J  LkAiq^  4(1  bcr  licl  d^  mcximl  tliqtrala  (peiiIiJ  foor  buur*  |jg  fDwl  iKttj 


, „._, ,,- — , ^' fit  IS" 

-j^~  , —  prernluTn  to  be  relnriMd  fgrcACi)  enti^  ivnlb  Oflt  't&ljdvd  upiiiiaribfci-  *  8  »      i  ^ 
totded  LtuCn        LiiN  l»ia(  cUIol^c)-    ITartmaud  an  in  aafrporUaa  (ho  CciatllK(U  vF  B'&'^f'lisr 
Knmpo  ptFTtta  tsf  It.^m.\i».T%,  out  to  fonm^ot  ^mrvioia  Lp  IIh  M#fIlterrft'qHin,   dttrlii|{      PS  &? 
ib«  period  Imtnd     nor  bi  djb  portaaa  |ha  CODtlPQal  ytEwvp*  nwUL ct  ^AlwRrp,  be-  ^SBF fc" 

inn! 

lull' 


t*««a  l«t  yflVHatwr  «4t4  lit  JUn^^  luir  porii  Id  Uk  IlrlUih  Nurtb 
Ttaat.  ftUtpt  bttBHp  the  flft««tb  dv  ^  ^KT  *'^  UlMlltb  d^  dT  X^rnrt  kIu 
WTftlLTBd  bnt  tVUrtOH  VTmlfedlk  tliukdi  dbrtni  tlw  mflBlb> of  Xq|DB«  aq4 Stptrm 
bfr ;  til«.  wmiitfd  P^it  ia  ma  [hstia  tud  {>tKa  In  Tnua^  cicvpt  G«lnHioa,  our 
tonlfA  pari*  «sd  pU4*V  In  th*  Oitir  of  Htklm,  nor  plica  on  or  CTcr  OoJveakiQ  JUf : 
nor  ftajr-Dl  ihn  Wcvl  I adl a  AtllliiiMli ;  DHpQrti  ■rpt^CMOd  U«  WHiMWtur  Ahu- 
ri£4  D4tr[b  at  OduIcIm.  hot  Uiti  Mia  'Blv^r  Dor  Tqitth  Slrklliit  dorlni  iLt  pfriod  iQr 
nrt^  lU^lt  jrUU40  40l):n:t  Ui  HpUmte  KT«rHi^  WuTU{«d  Out  t[>  kOad  more  (lua  J" 
ber  TTflriirrtd  LODIWf*  v\lb  IhJ^  mmrbli,  aoAl  4r  lltn»  0tl  ADJ'  criie 

TADtri  Dot  to  cuTj  cr«ln  In  bniii  «Ticr^L  f^m  tht  pOr(#  of  Srr  Ti ^,-^™  ^, 

lUlrimw,  tJqd  In  mXI  ouof  BmiI  to  tXOHd  oan-luJr  (he  njtfldereil  ftmoi^,  Abdl^  frSs 
iMdiof  to  Im  laad*!'  diB  liupvctlait  dfm  nu-reyfir  twLbltd  bjr  Uu  Boknt  aF  ifodtr-  f  ~ 

TTDU  Khir«  pQttf,  vltbvat  a  CtttiBctit  fi^Rq  nch  ttupoctor  lint  Om tmhI  li  properlj  ^      ■  g -vp 

lAil^«Wiatl»d  1^  b«r  lDt«uS«d  TbJ*t^  Cg  ^^8  If 

upon  tb«  bodj,  bckJA,  ftivpurl,  and  oth«r  ftarnitor*,  of  tho  fMd  •  f  ? 


hi 


called 'Um rbtftctit  BiMmbSf  tor  tfaii  pnnru  1  T<>y«fe,  or  vhoerer  EK,* 

elH  ihaJI  fO  hr  luWKf  In  Lbt  ikld  vekrl,  Ar  bj  whatortr  other  noino  or  namM  tho  ^  ^ 
Mid  THBtk,  oi*  liw  saAw  litmnt,  U     ifaall  bo  noinod  or  called.  ST 

Aim  Itihallandmaj  iw  InrM  ftr  iM  mXi  reanl,  daring  tho  term  iasand  bj  this  |f  % 
poUey,  to  fnm»&  tad  Mil  tot  loH^t  m»4  maj  at,  u/  portto^pia£M,lrtherMnto  Sif 
Obilged  b_r  atrm  aF  «vaLb«F  uf  oUkcF  DDa^liUble  OccldtnL  niUtoql  pr^fwJlco  to  thla  ifl.     ' 
Tbt  nld  THrk  fasklAi  ^^h  benliy  Lvund,  art  yaloAd  mi. 


Tac-cim*  tb?  adTtAtciKt  nd  yerila  wUok  tho  Mid  —— >  DTIUBAVOB  COM. 
VA.VY  Ia  coQtdauiJ  (ii  l»«aJt  uul  taJen  npiva  JtkiH]f  ta  ibl^  tAi-i^,  tbaj  uv  bf  lbv  ftfOI^ 
■■■  ^  nr,  ;lm^  nvife^««,  f>'<^^''■F  rrjiH^  fUn'd^  JtUiMfmt,  lettmn  */  *urf  4d4J  oatMflBr- 
tmpi,  t*fr<¥iit.  tmkiMfM  at  ho,  ufrmtw.  rtwtrmimt.  4<ui  4^/0^4*411  ^  «IZ  Hafftp  rr^nCHv 
■or  piDjtU,  r-f  *A*1  ■aH«i,  HHuf U4«  or  fnaiitr  tortfr,  tran^try  o/  tJkt  -rnvt^trr  *md 
laiumi.  uid  all  «tbtr  paHl\  Imko  aad  nlffHtnsda,  iMt  Iuto  iltaU  4pi«<  to  the 
burt.dfftllucDt,  or  dMnv^  frttho  Mid  nHC,  H-adf  imrtlWnvT-    iLXOlAHMaf 

any  loMPr  miiAiniaci  U  i^ballbo  IftTtel  vii  Btcnaarr  to  and  ^r  i^  laaDTcd^ 

fkclart,  aerrHU  and  ^IftO,  to  lu*^  tkbor,  and  inTvl    lir^  Ia  -ud  atnnl  tin   d«, 
IWbCf,  aa^HiaTd,   and  rwo«ir;'  ef  1M  lold  T«0*I,  vf  aay  1«rt  Ibn-rot  vUtuut  j^ra- 
^ud]^  to  tbl«  -tmarum     10  itwdtariiti  irbarmr,  Lbfl^aJd  [tisiraqn  CtmiiHDr  villi 
-  aot^LbntC  hrf  (M^Lof  l4  tho  nlo  uid  quajitlEj  of  (ho  lum  borrli 
Wia  or  lb»liunrv(lvfltH4rr«1^  In  ra^ferlnc,  lai'lpf  and  pft*i;f^' 
rurvJ.  In  TOJO^r-dUwIfr,  be  eoBd.de rrd  k  «iiTTT  nr  an  aoco[tlaDC# 
harlnc  been  pkl4  ihi  «nuldcralJaa  for  thia  iManaea,  bj  tho 
Maud  after  ibq  ratoof 
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▲kd  InoMB  oriiMiyiDBhloiito««^dlBfhlrt7di9i«n*rprooforio«^ftadproof  of  tntti 

te  tlMnld (tiM  HMntof  wy  Vcis  S7  2;«(m  glvu  bj  tlM  linivd  for  pramtoM,  If 

paid,taii«flntdBdMla4,)bvtBoptetiiaioiiyorpwtlcalvavwa«e.ttall  lo  U17  cmo  be  piJd, 

$l«iUMVBtlBf  to>wf«' MRC    raO^IDID  ALWAYS, BBdlt  U  hOTrt>7  fartlier  agrMd,  tha 
Um  Mid  MBortd  ■ball  haT9  mad«  aaj  other  MRumace  upon  tbe  prsmiMi  aftireHdd,  prior  Udali 

IhiipoUej,  thorn  tha  Mid IHBTnUHCl  COMPAKTibidl  bo  uinror»blo  onlj  for  m  mad 

.  the  unoont  of  inch  prior  MRDmaeo  naj  bo  dedetent  towordi  ftiUj  cororiiig  the  premlaai  ban 

FMflh ^'^•mafA',  aadthonld IK8UBAII0K  OOKPAKT  aboil rotom  «ho  preniom upoa  ao mnd 

the  aom  by  them  oorored.oatboy  aboil  bo  by  aoch  prior  oawirance  eamneroted  ftrom.    wiiroioe 
of  007  inaanuMO  ape«  tho  aoid  pramlaaa,  aoboaqBont  ia  doto  to  thia  P0U07,  the  aald  — >  ] 
2  SinUNCS  COMPAKT  aholl  nerertheloaa  be  onaworoblo  fbr  tho  ftiU  extent  of  the  nun  by  th 

"  aabHribodhorolo,withoat  right  to  ololmooBtribBtkAfkomawhaobaeqaonlaaRuora,  mnd  AaU 

.  oordinifly  be  entitled  to  retoln  the  premlam  by  them  reodred,  in  the  aome  manner  aa  if  no  ai 
aobaoqaont  oaaiumnoe  had  boon  aiado.  IT  18  ALSO  ▲OBKXD,  Ihal  tho  property  be  wair^ 
by  the  aaanred  free  from  any  charge,  damage  or  loaa,  vbi^  may  eriae  in  oonaeqaanoo  of  a  aatu 
ordotoatioa,  tor  or  on  aeeooat  of  aay  ItUflit  or  pvohibltod  trado,ora^ytndo  la  artleleaeoatraha 
of  war.  AlTD  It  ia  ftarther  agreed,  That  in  caae  a  total  lorn  ahallbo  elaU,»ed,  for  or  onaooei 
of  aay  damage  or  ebargo  to  tho  aald  yeoaal,  tho  only  boats  of  aaoertainlng  her  raloe,  ahaU  bo  1 
TBloatioa  in  thia  policy;  and  if  notTalaed  hereia,  thoa  her  aotoal  raloe  at  the  time  of  thoiaoopd 
ofthlariakatthoporttovhlohdMthoaboloacod.  AXb  LASTLY,  it  ia  agtoed,  that  if  tho  abc 
Taaael,  apoa  a  regular  anrrey,  dumld  thereby  be  declared  uttoaworthy,  by  reason  of  her  being  11 
wand  or  TotlOB,  or  laei^abla  of  proaoeatlBg  bar  Toyago  OB  aeeoaat  of  her  being  onaoaador  rot* 
thoa  tho  aanniaahaU  not  be  bound  to  pay  their  auboBriptloa  on  thia  Policy. 

Wanaatod  not  to  ahaadoa  la  ooao  of  eaptaro,  adrarak  or  dotantloa,  uatU  after  eondamnatloa 
Hw  pwyailj  laaaiad ;  aor  aatil  alaoty  daya  after  aotleo  of  aaid  oondomnatlon  la  glTon  to  t 
OoMpaay.  Alao  waxraatod  not  to  abaadon  la  eaao  of  blockade,  and  fkoo  from  any  expenae  In  0( 
■oqaaaeo  of  eaptare,  aal»M«,  dotantloa,  or  bloekado,  bat  la  tho  oroat  of  bloekado  to  bo  at  Ubei 
toprooood  to  aa  opoa  part  and  there  ead  tho  voyafo. 

■  la  all  ooaaa  of  rotara  of  praariam,  la  whoU  or  la  paH^  owa  hwlffmr  owo.  apea  tho  ai 

iaanod,  la  to  be  retained  by  tho  aaaorers. 

Ik  wmisn  whsbsot,  tho  Proaidoat  or  Yiee.Proaldeat  of  the  aaid INSURAXCM  CO 

PAHYhathhoroaatoaJUiibedhiaaamo,aadthoaBmlaaarad,aadoanaodthoaametobeattBai 
by  thdr  Soeralaiy,  la  Kow-Yock,  tho day  of oao  thooaand  eight  hundred  aadaUty 


What  is  the  general  construction  of  the  Policy? 

The  terms  used  in  a  policy  of  insurance  are  to  be  construe 
in  that  sense  which  the  known  usages  of  trade,  or  the  use  an 
practice  as  between  underwriters  and  the  assured,  have  give 
to  them. 

Policies  of  insurance  are  generally  the  most  informal  instn 
ments  that  are  brought  into  courts  of  justice,  and  there  are  n 
instruments  that  are  more  liberally  construed  in  order  to  effec 
the  real  intention  of  the  parties,  where  such  intention  can  b 
clearly  ascertained. 

•  See  note  piy  e  87 
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Most  policies  contain  phrases  made  necessary  by  the  peculiar 
circumstances  of  each  case,  or  introduced  for  the  especial  pur- 
poses of  the  parties.  These  phrases  are,  for  the  most  part,  mer- 
cantile phrases.  They  are  used  by  merchants  amdng  themselves, 
and  understood  by  them;  and  much  injustice  would  be  done  if 
the  law  did  not  interpret  them  in  the  way  in  which  they  are 
used  and  understood. 

The  validity  and  construction  of  a  policy  of  insurance,  are  also 
goVemed  by  the  laws  of  the  place  where  it  was  made,  and  of  the 
places  to  which  it  has  reference  in  respect  of  acts  to  be  done 
under  it. 

The  predominant  intention  of  the  parties  in  a  contract  of  in- 
surance, is  indemnity,  and  this  intention  is  kept  in  view  and  £Ek- 
vored  in  putting  a  construction  upon  the  policy. 

In  policies  of  insurance,  as  in  all  written  instruments  consisting 
of  a  printed  form,  there  are  blanks  which  are  filled  in  manu- 
script. These  written  words  are  taken  to  be  the  immediate  lan- 
guage and  terms  selected  by  the  parties  themselves  for  the  ex- 
pression of  their  meaning ;  and  greater  strictness  of  construc- 
tion is  applied  to  these  clauses  and  stipulations  which  the 
parties  have  themselves  introduced,  than  to  the  words  of  the 
printed  formula,  which  are  adapted  to  all  other  cases  of  insur- 
ance on  similar  subjects,  and  not  confined  to  the  circumstances 
of  the  particular  adventure. 

Where  an  action  was  on  a  policy  containing  the  common 
printed  memorandum,  saltj  wheat j  8fC.y  are  warranted  free  from 
average  J  unless  general;  and  all  other  goods  free  from  average 
under  five  per  cent.,  unless  general,  and  there  was  also  an  addi- 
tional clause  in  writing,  which  provided  that  the  goods  insured^ 
{being  cotton  and  sugar,)  should  be  free  of  average  under  ten  per 
cent.  It  was  held,  that  the  clauses  were  inconsistent  with  each 
other,  but  that  the  written  clause  should  be  considered  as  expres- 
sive of  the  actual  understanding  between  the  parties,  and  that  the 
goods  were  exempted  firom  all  average  losses,  whether  general  or 
particular,  wider  ten/jcrcew^.  Coster  r.  The  Phenix  Insurance  Co., 
2  Wash.,  C.  C.  Rep.  51.  2  Condy's  Marsh,  on  Ins.,  547,  note. 
8 
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Are  the  underwriters  on  cargOj  liabletopay  contribution otdy  in 
the  proportion  which  the  sum  insured  bears  to  the  actual  value  ;  or 
are  they  liable  for  the  whole  amount  assessed  upon  the  cargo  in 
general  average  ? 

According  to  the  practice  in  Boston^  where  the  contributory 
value  exceeds  the  value  in  the  policy,  the  underwriter  is  liable 
on  the  proportion  which  the  sum  insured  bears  to  the  actual 
value.    Clark  v.  Unit.  F.  &  M.  Ins.  Co.,  7  Mass.  R  365. 

^In  New  York  J  the  practice  is  different,  under  a  valued 
policy  in  which  the  whole  value  as  fixed  in  the  policy  is  in- 
sured, the  underwriters  contribute  the  whole  amount  as- 
sessed upon  the  subject  in  general  average,  whether  it  contri- 
butes on  a  value  greater  or  less  than  that  at  which  it  is  fixed  in 
the  policy,  and  so  proportionally,  if  one  hal^  one  quarter,  or 
any  other  proportion  of  the  value,  is  insured. 

Where  the  cargo,  however,  is  not  fully  insured,  the  under- 
writers certainly  can  only  be  called  upon  to  pay  on  a  value 
within,  or  co-extensive  with  the  value  insured;  for  it  would  be 
absurd  to  suppose  that  a  shipper  who  only  partially  insures  his 
goods,  should  have  all  the  benefit  which  he  might  have  secured 
if  he  had  paid  for  an  insurance  on  the  fiill  amount  of  his  in- 
terest 

And  oonaeqneDtlr  the  TaloAtion  attaches  and  heoomes  efRsetoal,  upon  the  antimption  that  there  was 
Areiffht  at  rlak,  the  Taloe  of  which  ia  acreed  to  be  the  anm  fixed  for  that  parpoae. 

WhatoTer  sara  the  insured  reoelToa  for  that  flreight  which  was  the  sahJect  of  Talnatlon  and  inSQ. 
ranoe,  most  be  deducted  from  the  amount  of  the  Taluatioo  in  adUuatIng  a  loss  otherwise  total. 

But  money  received  as  ft«ight,  though  earned  in  the  coarse  of  the  voyage  or  period  of  time  dm* 
eribed  in  the  policv,  if  it  was  not  part  of  that  Aretght  to  which  the  insurance  is  attached,  and  the 
Taluation  applicable  at  the  time  of  the  loss,  is  not  to  be  deducted  from  the  amount  of  the  valuation 
la  adlosttng  a  total  loss  of  freight  For  example :  if  insurance  be  made  on  the  entire  fretffht  fbr  a 
round  voyage  flrom  Boston  to  Dverpool  and  thence  back  to  Boston,  the  entire  fk^ight  for  Uie  round 
voyage  being  valued  at  ten  thousand  dollars,  and  the  outward  cargo  be  delivered  at  Liverpool,  and 
fkrelght  earned  thereon,  and  the  vessel  be  totally  lost  on  the  retmp  passage,  the  amount  received  on 
the  outward  freight  is  to  be  deducted. 

The  entire  freight  of  the  round  vovage  being  the  subject  of  Insuranee  and  valuation,  whatever 
was  received  by  the  owner,  out  of  that  suttJect,  was  received,  as  Etaierigon  expresses  it,  to  the  use 
of  the  Underwriters. 

But  If  the  freight  of  no  particular  voyage  was  in  contemplation,  and  the  insurance  was  on  time, 
then  the  policy  and  the  valuation  attaoh  suooessively  and  distinctly  on  each  successive  freight  which 
is  at  risk. 

Buh  snooesslve  flreight,  whether  for  a  round  voyage  or  one  passage,  becomes  the  suttject  insured 
and  valued,  and  consequently  what  has  hem  received  on  account  of  previous  voyages  or  passages 
not  being  any  part  of  the  subject  insured  and  valued  at  the  time  of  the  loss  is  not  to  be  deducted 
tnm  the  valuation. 

The  foregoing  rules  respeoUng  the  efltet  of  the  valnatioB  of  flreight,  are  deesaed  to  be  settled 


CHAPTER  V. 


OF  OPEN  POLICIES. 


WTuU  is  ttie  definition  of  an  open  policy? 

An  open  policy  is  one  in  which  the  amount  of  the  interest  is 
not  fixed  by  the  policy,  but  is  left  to  be  ascertained  by  the  as- 
sured, in  case  a  loss  should  happen. 

The  expression  "open  policy"  is  also  sometimes  used  in  re- 
ference to  one  kept  open  for  new  subscriptions,  or  one  on  cargo 
kept  open  for  new  subjects  of  insurance,  in  which  latter  case  the 
Y6yage  and  risks  are  described  in  the  body  of  the  policy,  and  ad- 
ditional amounts  or  new  cargoes  are  afterwards  entered,  from 
time  to  time,  at  the  foot  of  the  instrument,  by  merely  speciiying 
the  amount,  or  by  naming  a  different  vessel,  or  specifying  what- 
ever circumstance  \listinguishes  the  risk  or  subject  from  those 
described  in  the  body  of  the  policy. 


Bow  is  the  amount  of  insurable  interest  ascertained  in  an  open 
policy? 

The  amount  of  insurable  interest  in  all  open  policies,  is  takea 
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to  be  that  which  they  axe  worth  to  the  assured  at  the  commence- 
ment of  the  risk,  with  the  premium  added ;  and  the  principle 
upon  which  the  amount  of  indemnity  recoverable  by  the  assured, 
in  case  of  loss,  is  regulated,  is,  that  he  must  be  replaced  as  near- 
ly as  possible  in  the  same  position  as  he  was  in  at  the  outset  of 
the  adventure,  and  before  efiecting  thq  insurance,  without  pay- 
ing any  regard  to  the  profit  he  may  have  missed  making,  in  the 
case  of  goods,  or  to  the  wear  and  tear  by  which  his  property  has 
been  deteriorated  in  the  case  of  the  ship. 


Bow  is  a  particular  average  loss  an  cargo  usually  adjusted  un- 
der an  open  policy  1 

In  this  coontiy,  it  has  been  a  matter  of  doubt  with  the  courts 
and  text  writers,  whether  in  the  adjustment  of  a  loss  on  cargo 
under  an  open  policy,  the  value  of  the  goods  is  to  be  taken  to  be 
their  prime  cost,  their  invoice  price,  or  their  actual  market  value 
at  the  commencement  of  the  risL 

Mr.  Jostioe  Washington^  in  Canson  v.  Marine  Ins.  Co.,  2 
WasL  C.  C.  468,  ably  contended,  that  the  market  price  of  the 
goods  at  the  conmiencement  of  the  risk,  is  the  true  basis  of  cal- 
culation, and  that  the  invoice  price  furnishes  no  rule  of  indem- 
nity in  any  case  where  it  exceeds,  or  is  less  than  this  market  value. 

In  other  cases,  however,  the  invoice  value  has  been  taken, 
though  different  from  the  market  value. 

The  difficulties  in  the  way  of  adopting  the  market  value  as 
the  insured  value  in  an  open  policy,  are  in  bringing  forward 
proof  of  such  value. 

The  rule,  therefore,  usually  adopted  in  practice,  is,  to  take  the  in- 
tfoiee  price  as  prima  facie  proof  of  the  real  insurable  valuCj  to 
which  is  added  the  shipping  charges  and  premium  ofinsurance^ 
wUh  the  per  cent,  of  advance  as  agreed  in  the  policy ^  if  any  agree^ 
I  be  made. 
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When  the  invoice  price  of  goods,  shipped  from  a  foreign  port^ 
where  there  is  no  current  rate  of  exchange,  is  expressed  in  the 
currency  of  the  foreign  country  to  which  such  port  belongs, 
the  true  mode  of  ascertaining  the  insurable  value  is  to  estimate 
what  would  be  the  worth  of  the  foreign  money  in  which  the 
invoice  value  is  expressed,  supposing  that  it  had  been  shipped 
in  specie,  instead  of  the  goods,  to  the  port  of  destination;  that 
is  to  say,  the  invoice  value  of  the  goods  is  to  be  ascertained  by 
calculating  what  the  foreign  coin  in  which  it  is  expressed 
would  be  worth  to  the  consignee  of  the  goods,  after  paying  the 
premium  of  its  insurance,  the  freight  and  other  expenses  of  its 
transportation. 

And  where  there  is  a  current  rate  of  exchange  at  the  foreign 
port  of  loading,  the  most  equitable  way  of  ascertaining  the  in- 
surable value  of  the  goods,  is  to  calculate  the  value  of  the  for- 
eign coin  in  which  their  invoice  price  is  expressed  at  the  par 
of  exchange ;  for  upon  this  principle  the  underwriter  will  not 
be  affected  by  the  rise  or  fall  in  the  rate  of  exchange  between 
the  period  of  effecting  the  policy  and  adjusting  the  loss. 

In  perishable  commodities^  the  loss  of  weight  and  quantity  is 
ascertained  by  a  comparison  of  invoice  weights  with  the  sale 
weights,  or  by  separating  the  sound  packages  and  finding  their 
mean  or  average  weight,  &c.;  and  then  having  calculated  what 
the  damaged  packages  should  have  weighed,  comparing  it  with 
the  actual  weight  rendered  by  the  damaged  packages,  by  which 
process  the  loss,  as  far  as  weight  is  concerned,  is  discoverable. 

The  depreciation  in  quality  or  condition,  must  be  found  by 
testing  the  price  which  can  be  obtained  for  the  goods  in  their 
damaged  and  imperfect  condition  with  what  other  goods  of  simi- 
lar original  quality  produced,  or  by  the  price  which  skilled  per- 
sons, such  as  Brokers  and  Merchants,  state  they  would  have 
realized  if  sound. 

If  the  sound  price  be  certified  by  a  Broker  or  Merchant, 
it  must  be  the  price  of  the  day  on  which  the  damaged  is 
sold,  and  in  the  same  market — and  if  the  soimd  price  is  as- 
certained by  observation  of  actual  sales  of  sound  in  the  same 
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place  and  on  the  same  -day,  with  the  damaged,  regard  must  be 
had  that  the  quality  is  the  same  in  both  cases,  and  that  the  con- 
ditions of  each  sale  as  to  discount  or  credit,  are  similar. 

In  most  places,  damaged  goods  are  sold  by  auction,  and  sales 
by  auction  are  almost  invariably  made  for  cash;  whilst  sound 
sales  and  estimates  of  sound  price  are  nearly  always  at  a  credit. 
Therefore,  in  ascertaining  the  value  for  adjustment,  both  prices 
must  be  placed  on  the  same  footing;  both  must  be  either  for 
credit  or  for  casL 

It  is  not  usual  where  sea-damage  exists  in  part  of  a  cargo, 
the  whole  of  which  had  been  previously  sold  to  arrive^  to  as- 
sume the  agreed  price  for  sound  value,  and  the  a^iual  sale  of  the 
damaged  goods  after  the  ship's  arrival,  for  their  value  in  their 
depreciated  condition:  a  valuation  must  be  given  of  their  price 
on  the  day  on  which  the  damaged  goods  were  sold. 

When  the  relative  difference  between  sound  and  damaged  is 
ascertained,  it  is  next  to  be  applied  to  the  sum  insured.  It  is 
not  the  actual  amount  of  difference  between  sound  and  dam- 
aged, that  the  underwriters  are  necessarily  liable  for,  but  the 
proportion  or  ratio.  Thus,  suppose  $80  is  insured  on  a  package 
of  goods,  the  sound  value  of  which  proves  to  be  $100,  and 
which  sells  in  its  damaged  condition  for  $80,  the  actual  differ- 
ence is  $20,  or  20  per  cent.  loss.  But  the  underwriters  have 
not  received  a  premium  on  $100,  but  on  $80  only,  the  sum  at 
which  the  package  was  mutually  agreed  to  be  valued  at  in  the 
policy.  They  cannot,  therefore,  be  made  to  pay  the  whole  $20» 
but  they  will  pay  20  per  cent,  on  the  amount  they  have  insured, 
viz.,  on  $80,  which  is  equal  to  $16.  And,  conversely,  if  the 
goods  are  insured  for  $80,  their  sound  market  price  $60,  their 
sale  $40;  the  actual  difference  is  $20,  or  83i  per  cent.  The  un- 
derwriters having  insured  more  than  the  ^actual  value,  are  liable 
for  the  ascertained  proportion  of  damage,  and  must  pay  33i  per 
cent  on  $80,  or  a  sum  of  $26  66}. 

But  it  is  not  often  that  the  insured  value  exceeds  the  sound 
value.  A  shipper  usually  insures  the  invoice  cost  of  the 
goods;  to  which  is  added  all  charges  until  the  goods  are  on 
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board  the  ship)  the  premium  of  insuraiiicey  also  a  reasonable 
per  centi^  of  expected  profit,  say  10  per  cent. 

Having  stated  in  what  form  a  claim  for  damage  on  goods  is 
to  be  made,  the  next  point  to  be  looked  at,  is,  whether  gross 
or  net  proceeds  are  to  be  taken.  The  reason  why  the  net  pro- 
ceeds are  not  taken  against  a  net  sound  value  in  fixing  the 
amount  of  damage,  is  this,  that  underwriters  are  not  liable  for 
any  loss  which  may  be  the  consequence  of  the  duties  or  charges 
to  be  paid  after  the  arrival  of  the  commodity  at  the  place  of 
destination.  And  it  has  been  held  by  the  courts,  and  adopted 
in  practice,  that  the  calculation  is  to  be  made  on  the  difference 
between  the  respective  gross  proceeds  of  the  same  goods  when 
sound  and  when  damaged,  and  not  on  the  net  proceeds.  And 
a  fiirther  reason  ibr  adopting  this  rule,  is,  that  by  taking  the  net 
proceeds  as  the  basis,  instead  of  the  gross,  it  will  happen  that 
when  equal  charges  are  to  be  paid  on  the  sound  and  damaged 
article,  the  underwriter  will  be  affected  by  the  fluctuation  of 
the  market,  which  ought  not  to  be. 


On  the  following  page,  will  be  found  an  example  in  figures^  of 
an  adjustment  of  particular  average  on  goods. 
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Ckuomou  {oTjoX:  of  a^justiQezit  of  particalar  average : 

WO.padcages  of  Tka  were  insured  frcmAmoy^  China^  to  JKb^ 
York,  for  $2,568, 

Om  arriwU  in  New  Tbrkj  lOt  pachagei  were  finmi  damaged^ 
and  sM  (U  auetum^   Inwrieeweighi^^ifiOlbi. 


Somdvabte  at  Q  months,  iHcentt,,      •      ,• 

•^  $1,080  00 
87  80 

Ctah  Sotmd  Valm,      - 
Bein§rdam»gtd,pfn)dueedgpot$tco^ 

.  $1,042  20 
888  20 

The  t^fereneet        -       .       .       . 

.       $204  00 

is  eqmU  to  X^Smper  tmt. 

Vie  Insured  Value  of  104  padiages,  is 

$1,047  U 

Which  at  19SlZper  eent^  would  lose      -       -       ^       $205  01 
Equal  to  Tiw  per  cent.* 

7b  whieh^  add  auction  chargesjport  wardmi  fkes,  copy 
of  proUst,  Sfc^ 26  94 

Claim  an  Underwriters,  ...        $281  95 

/  ===== 

In  ease  of  particalar  average  or  damage  to  oargo,  it  will 
greatly  facilitate  the  owners  in  their  settlement  with  the  iln- 
derwritersi  to  have  the  sound  value  certified  by  the  agent  of  the 


■piniM  ff  otetrMmk^  Oa  Iom  mddti  tkerd0,  rtoMid  wum  Oa  ammml  to  Motad  tk$  nqwind  per 

"Dm  to  «fiMai7  Infored  tn  lota  of  $6,000,  and  the  loa  of  a  pwl,  to  eoDsUtote  a  oUln,  naU 
tnooBt  to  i  per  oent,.  or  $360.  or  there  vUl  be  no  elatan  under  the  policy. 

In  eeiytaif  loaes  onder  the  nemorandom  In  the  poUof,  whleb  deoteres  artldeaflreeor  aToniffe 
vnder  ny  Ito  per  eent,  If  a  partial  km  to  an  article  be  foond,  on  iVTej  and  aale,  to  have  been 
flTC  per  cent,  the  inaorer  paja  the  damagea  and  Ck«  trnprnua.  V  under  llye  per  oeoU,  he  para 
nochnf ,  and  the  Inaored  bean  Ck«  mpaua.  The  ezpenaca  are  like  ooeta  of  auit,  and  fail  upoa  w« 
iMlBgpartj.   The  espeoMt  are  not  taken  to  make  np  the  flTe  per  OB&t«  JToCetoa^JBl 
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ioBuren.  And  when  it  is  neceasary  to  appoint  surveyorS|  relia- 
ble persons,  and  those  acquainted  with  the  goMa  which  thej* 
are  to  inspect^  should  be  had;  and  the  underwriters'  agent 
should  be  consulted  as  to  the  proper  persons,  and  he  should 
also  be  invited  to  be  present  at  the  holding  of  such  survey. 
An  important  object  of^  the  underwriters  in  desiring  to  have 
their  agent  present,  is  to  prevent  the  wholesale  condemnation 
of  goods,  which  too  frequently  happens,  where  the  surveyors 
are  appointed  by  th^  oQu^igne^  Surveyors  are  not  always  ju- 
dicious nor  always  disinteresied;  on  the  contrary,  it  too  fre- 
quently happens,  that  they  have  interests  directly  opposed  to 
those  of  the  underwriters. 

It  i^t  j^hly  desirable,  in.  justice,  to  the  underwrite,  that 
only  the  damaged  goods  shoidd  be  sold,  the  sound  portion  be- 
.  from  tl^^QL 


fMAFTER  VL 


mSUBABLE  INTEREST. 


WTiai  is  the  meamnff  of  the  wards  **  insurable  interesfT 

TheintereBt  which  it  is  neoessarj  for  every  one  to  have,  before 
he  can  effect  an  available  insurance  on  his  own  account  or  for 
his  own  benefit,  is  called  an  imsurable  interest. 


Is  it  not  essential  to  every  contract  of  insnranceythai  themssnred 
has  anAnterest  at  risk? 

The  assored  must  have  an  interest  in  the  subject  of  insur-- 
ance;  and  this  interest  must  be  at  risk. 

If  he  has  no  interest,  or  if  his  interest  is  not  at  risk,  he  can 
be  liable  to  no  loss,  and  accordin^y  there  is  nothing,  against 
which  the  underwriter  can  agree  to  indemnify  him. 

As  insurance  is  essentially  a  contract  of  indemnity,  the  in- 
surer can  be  called  upon  only  to  make  good  a  loss  sustained. 


Whai  kind  of  interest  map  be  insmtd? 

It  is  not  essential  that  the  thing  to  which  insurance  relatat^ 
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or  the  interest  of  the  assured,  should  be  a  species  of  property 
subject  to  possession,  or  that  the  interest  should  be  that  of  ab- 
solute ownership. 

Interest  does  not  necessarily  imply  a  right  to  the  whole,  or  a 
part  of  a  thing,  nor  necessarily  or  exclusively  that  which  may 
be  the  subject  of  privation,  but  the  having  some  relation  to,  or 
concern  in,  the  subject  of  insurance,  which  relation  or  concern, 
by  the  happening  of  the  perils  insured  against,  may  be  so  affect- 
ed as  to  produce  a  damage,  detriment  or  prejudice  to  the  person 
insuring. 

The  interest  may  be  absolute  or  contingent,  legal  or  equita- 
ble. It  may  exist  in  the  assured  not  only  as  absolute  owner, 
but  also. in  the  character  of  mortgagor  or  mortgagee,  borrower 
or  lender,  consignee,  factor  or  agent,  and  may  arise  from  profits, 
freight  or  commission,  or  other  lawfril  business. 

In  order  to  constitute  an  insurable  interest  against  any  peril, 
it  must  be  such  an  interest  that  the  peril  may  have  a  direct 
effect  upon  it,  instecul  of  a  remote,  circuitous,  consequential 
effect  That  is  to  say,  the  interest  must  be  a  direct  one,  in  ref- 
erence to  the  perils  insured  against    Phil,  on  Ins.,  vol.  1,176. 


In  order  to  entitle  the  (isswred  to  recover  on  the  policy^  is  U  ne- 
cessary that  the  interest^  in  respect  of  which  the  insurance  is  effected, 
was  an  interest  subsisting  at  the  time  of  the  loss  ? 

It  is;  but  it  is  not  necessary  that  the  interest  be  subsisting 
at  the  time  of  effecting  the  policy.  Lane  v.  Marine  Mutual  F. 
Ins.  Go.  12,  Maine,  44. 


Can  the  asswred^  who  has  been  interested  during  the  rish^  Int 
has  parted  with  his  interest  before  loss^  recover  omthepoUcy? 


M  BUBINB^lMVUNOE'mMD'SLTERAGE. 

He  oaitiK>i 


But  if  he  haveiMparted  with  his  ifOerest  HU  after  h$$^  ccMhe 
recover? 

Bid  oaiL 


Bus  aperson  whopof/s  for  repairing  a  vestdf  hyfarcehf  Hi&t 
fad^  am  insurable  interest  in  her? 

He  has  not  The  repldrs  become  a  part  of  the  reBsel,  and 
having  no  lidn  for  the  ihoiiej  expended,  he  has  no  iii8ura3)le 
interest   Bachanan  ▼.  Ocean  Ins.  Co^  6  Cowen,  N.  T.^'Bep.  818 

Advances  for  repiairs  of  a  ship  give  no  insurable  interest  in 
it»  unless  when  secur^  by  a  lien  hy  law  or  contract 


Bias  a  creditar^  merely  as  such,  any  insurable  interest  in  the 
He  has  not 


'  What  is  the  rule  as  to  insurable  interest  in  profttror  ci^mSs' 
sums? 

The  rule  has  been  adopted  by  the  Supreme  Court  of  the 
T7nite4  ;Stat«i|  that  *the  &ct  of  being  interested  in  the  pi^ts 
constitates  an  insurable  interest,  without  prbof  that  there  would 
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have  been  a  profit  had  the  Toyage  not  been  inteimpted  hj  the 
perils  insured  against  Patapeco  Ins.  Go.  y.  Coulter,  8  Peters' 
S.  C.  R.  222.  Commissions  as  to  their  insurabililji  stand  on 
the  same  ground  as  prc^ts.* 


Has  the  lender  om  bottomry  an  inmrabk  interest  in  the  safety 
of  the  ship? 

Where  money  is  lent  on  bottomry,  it  is  understood  that  if 
the  ship  is  lost,  the  lender  loses  also  his  whole  money;  but  if 
the  ship  arrive  in  safety,  then  he  receives  back  the  principal, 
and  also  the  premium  or  maritime  interest  agreed  upon,  how- 
ever much  it  may  exceed  the  legal  rate  of  interest  There  is 
greater  reason,  therefore,  why  the  lender  on  bottomry  should 
have  an  insurable  interest  in  the  thing  pledged,  than  that  a 
mortgagee  should  have  such  an  interest;  for,  if  the  property  is 
lost,  he  loses  his  debt,  whereas  a  mortgagee  still  has  his  claim 
subsisting  against  his  debtor.  It  has  always  been  held  that 
the  lender  has  an  insurable  interest  in  the  ship  or  goods  hy- 
pothecated. 

But  the  insurable  interest  of  a  party  to  whom  property  is 
hypothecated  will  depend  upon  the  validity  of  the  hypothecaition. . 


Has  the  borrower  on  bottomry  an  in^mrable'interest  in  the  safety 
of  the  ship? 

The  borrower  on  bottomty  and  respondentia,  has  no  insura- 
ble interest,  except  in  the  surplus  by  which  ^he  value  of  the 
hypothecated  propetty  exceeds  the  amount  of  the  loan. 

If,  therefore,  goods  are  hypothecated  for  the  tdtl  value,  the 

•  BxpecfodprolkonaiawilUiwadveBlu«,liu«rdlaai7flai^  I^Mipi€mim» 

Tol.  1,  ^  181  and  nS;  ^motdd  M  i^.,  Tol  1,  806. 

iMoraiMM  OD  profltf  to  tiimJIt  g*%4A  hy  &  VAhuUioiL 

In  the  United  SUtof  it  to  r)r6qdenttr«gr66d  by  tlie  pnrlMt  that  the  MQHtftmeiit  of  the  kM  on  prollit- 
or  ownmiMiona  shall  oorremood  to  that  on  f  ooda  on  which  the  pro&ti  or  irtTtntnitiV*""  are  to  ao- 
erne.  Botwithootanywch^gpreM  ag»em<ut/then4fttf>awntcf  a.partlciilMraTefageon»rotlla 
or  oonmtoslona  on  gooda  damaged,  or  a  part  of  which  are  loat  hjr  the  perlle  againat  whtoh  the 
pfcdti  OT  ooBuniMionff  are  iBsored}  isat  thoiawerato  ner  omtun  as  that  oit  gooda* 

U  a  pOUcj  upon  the  proilt  of  goods,  the  taia«erandertak«fl  thai  thMrahall  not  be  prereolsd  by 
thenrttointareAagal|iii,flroB  arrival  alAMCtaln  narked  ir«jmr(«r  ItorfWdgc^Mtfco- 
iwi4frmarTtTli«,tlooBittlMMhp«tlia]oHtq^thtotol«^ 
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borrower  is  not  interested  in  their  safety,  as  far  as  the  risks  are 
assumed  by  the  lender;  for  if  they  are  lost  by  the  risks,  within 
the  hypothecation,  he  is  discharged  from  the  debt.  He  is  ac- 
cordingly interested  only  so  far  as  the  value  of  the  property 
exceeds  the  amount  for  which  it  is  pledged. 

For  instance,  if  a  ship  valued  at  $20,000,  be  hjrpothecated  for 
the  sum  of  $15,000,  then  the  lender  may  procure  insurance  on 
her  for  the  last  mentioned  sum,  and  the  borrower,  or  owner  of 
the  ship,  can  only  procure  insurance  for  the  surplus  value  of  the 
same,  to  wit,  the  sum  of  $5,000. 


Have  Consignees^  Factor s^  or  Agents^  an  insurable  interest  ? 

A  consignee,  factor  or  agent,  having  a  lien  on  goods,  to  the 
amount  of  his  advances,  acceptances  and  liabilities,  stands  in 
this  respect  precisely  in  the  situation  of  a  mortgagee. 

A  debt  is  due  to  him  from  his  principal,  for  which  he  holds 
the  property  as  collateral  security,  and  the  property  is  at  the 
risk  of  the  principal,  as  the  debt  would  still  subsist,  though  the 
property  should  be  lost ;  and  the  excess  over  the  proceeds  of 
the  goods  would  be  still  due  to  him,  in  case  of  the  proceeds 
being  insufficient  to  satisfy  his  claiuL  He  has  therefore  an  in- 
surable interest  in  the  goods  to  the  amount  of  his  lien.  Phil- 
lips on  Ins.  voL  l,  809.  Van  Natta  v.  Mut.  Security  Ins.  Ck).  2 
Sandford,  490. 

There  are  different  kinds  of  consignees ;  some  have  a  power 
to  sell,  manage  and  dispose  of  the  property,  subject  only  to  the 
rights  of  the  consignor ;  others  have  a  mere  naked  right  to  take 
possession ;  and  others,  though  not  intrusted  to  sell,  are  yet  in- 
terested in  the  property,  as  having  a  lien  or  claim  upon  it  for 
their  advances.  The  rights  of  these  different  kinds  df  con- 
signees to  effect  an  insurance,  must  vaiy  with  the  various  rela- 
tions in  which  they  stand  to  the  property  and  to  the  consignor. 

In  then^hMtmeBt  of  Ion  on  •  pottofoa  profili,  It  te  not  neoeanrf  to  ihow  what  the  proflta  wonid 
bare  been  if  Um  lots  hnd  not  hnppeoed.  It  to  raOloleBt  to  ihow  Interest  in  the  omyol  and  the  Iom 
thereof.  The  km  of  the  oergo  eerrtet  with  It  the  Ion  oT  the  proflti,  either  in  whole  or  In  pert  m 
the€uemi7be.   irihtnrgobetotnlifloflithekin  on  the  pdttoj  onproMiiitotal.   Ifpiirttal 
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''Mere  naked  consignees,''  says  Mr.  Amould,  '^not  intrusted 
to  sell,  nor  having  a  lien  for  advances,  have  no  insurable  in- 
terest so  as  to  enable  them  to  insure  in  their  own  names,  and 
on  their  own  account,  though  they  may,  under  certain  circum^ 
stances,  insure  on  account  of  the  consignor j  without  orders  from 
him  to  that  effect,"  and  he  adds  ^  but  consignees  having  a  lien, 
or  indorsees  of  the  bill  of  lading,  to  whom  a  general  balance  is 
due,  have  an  insurable  interest  to  the  extent  of  their  claim." 

A  commission  merchant,  to  whom  goods  are  consigned  for 
sale,  has  an  insurable  interest  to  the  amount  of  his  commissions 
on  the  sale,  from  the  time  of  the  goods  being  consigned  to  him. 
He  may  make  insurance  in  anticipation  of  the  consignment  being 
made,  and  the  goods  becoming  subject  to  the  risks  insured  against 
Putnam  v.  Mercantile  Marine  Ins.  Co.,  6.  Mete.  886.  Mr.  Jus- 
tice Hubbard,  in  delivering  the  opinion  of  the  court,  said  "  the 
law  of  insurance  has  been  most  reasonably  extended  to  embrace 
within  its  provisions,  cases  where  the  parties,  having  no  owner- 
ship of  the  property,  have  a  lien  upon  it,  or  such  an  interest 
connected  with  its  safety  and  its  situation,  as  will  cause  them 
to  sustain  a  direct  loss  from  its  destruction  or  from  its  not 
reaching  its  proper  place  of  destination.  Such  rights  have 
received  protection,  and  the  expectation  of  profits,  the  loan  upon 
mortgage  or  respondentia,  the  advances  of  a  consignee,  an  agent 
or  factor,  and  the  commissions  of  a  master  or  supercargo,  are 
all  now  well  recognized  subjects  of  insurance." 


Has  the  master  of  a  vessel^  in  his  character  as  mastery  any  in- 
surable interest  in  the  shipj  cargo  or  freight? 

The  master  of  a  vessel,  is  merely  a  carrier,  and  in  his  capacity 
of  master  merely,  has  no  general  insurable  interest  in  the  ship,^ 
cargo,  or  freight    Barker  v.  Marine  Ins.  Co.,  2  Mason's  R.  869. 

A  master,  however,  may  insure  his  commissionis,  his  wages^ 

on  the  cargo,  it  Is  partial  on  the  prolltB,  aad  to  thA  iMiie  «xtfliit.       The  adkaoe  on  what  ianrod 

of  the  canro  it  orediled  to  tha  Ina *' ..__._-^    .  --.---^-         _ 

ibtt  Mine  foodog  preciselj.    In  i 

by  the  iotroduoCkm  of  the  cknao  _  ^ 

iMK^ofMlR^cuoafyo.    NcUtoidEi, 


)  Inmrer  on  proflta  aa  wrti  aa  to  the  tnanrer  on  oargo.  Ihay  ttand  ob 
In  aome  of  the  New  York  t»Uclea  thia  prtodple  la  apeeiallj  reoognind 
winpplldeaonpi^ta,tbatfk«fwl<(yaM^toa«MiMM^^ 
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|(^)tbe  ftieig^ of  goodscarried  by  him  on  his  privilege.  Bol- 
Inook  ¥.  Smmky  2  Mato^  260.  Foster  y.  Rcfyt^  2  Johns  dae.  4127., 
If  the  master  sails  the  vessel  on  shares,  he  has  an  insurable 
interest  in  the  fi^ight  to  the  ambxmt  of  his  share,  and  his  in* 
debtedness  on  account  of  the  freight  in  addition.  Haines  v. 
JUme,  40  Maine,  181. 


JEEm  the  charterer  of  a  ship  an  intwrahk  imkfeai 

If  the  charterer  of  a  ship  contracts  to  pay  the  owner  for  the 
shipiin  case  of  loss,  he  has  an  insurable  interest  in  her,  and 
•may  effisct  insorance  upon  her  in  his  own  name.  Bartlett  v. 
Walter,  IS  Mass.,  R  267. 


What  is  the  insurable  interest  of  Mortgagor  and  Mortgagee? 

The  ^nartgagor  has  clearly  an  insurable  interest  in  the  mort- 
gaged >property,i^d  that  to  its  ftill  value;  for  in  case  of  loss 
he  ^woold  not  only  be  deprived  of  the  thing  insured^  but  be 
compelled  also  to  pay  the  mortgage  debt.  Alston  v.  Campbell, 
4  Brown,  P.  C.  476;  Looke  v.  North  American  Ins.  Co.,  18 
Mass.  61;  Hibbert  v.  Carter,  1  T.  B.  745;  Lazarus  v.  Common- 
wealth Ins.  Co.,  19  PicL  81;  Higginson  v.  Dall,  18  Mass.,  96. 

'AWortgageeliBa  insurable  interest  in  the  mortgaged  proper- 
ty to  the  amount  of  his  claim.  Traders'  Ins.  Co.  v.  Ilobert,^9 
Wen(^  404;  Carpenter  v.  Washington  Ins.  Co.  of  Providence, 
10  Peters'  Ct  IL  495.    4  Howard's  Sup.  Ct.  R.  185. 

Wheihe  a  mortgf^ee,  or  ()ne  having  a  lien,  insures  his  own 
iut^n^  in  property,  a  pa^^entpf  a  loss  to  him  by  the  insurers 
does  liot  dischafge  ^he  debt,  ftr  iildth  the'mortgage  or  lien  is 
the  security.  The  want  of  privity  between  the  mortgagor  and 
tiie  insurers  is  a  conclusive  objection  to  the  mortgagor's  claim 


to  sndi  dBohflorge.  <^kiia  Tire  Ins.  Oo.  v.  Tyler,  16  WencL  386, 
997. 

Where  tihe  mortgagee  ingotes' solely  on  his  orwn  account^  it^ 
Imt  an  insurance  of  his  debt;  and  if  his  debt  is  afterw&Pib 
paid  or  extinguished,  the  policy  ceases  from  that  time  to  hare 
any  operation;  and  even  if  the  premises  inrinred  are 'suIm^ 
qnently  destroyed  by  fire,^he  has  no  ri^ht  to  recover  £n-  ^e 
loss,  for  he  sustains  no  daniage  thereby.  Oarptoter  t*  Provi- 
dence Washington  Ins.  Coi,16  Petiers'  495,  601. 

Wherethe  Mortgagee  is  trainee  for  ihe  HMHrtgagor,  or  whtoe 
ttie  mortgagor  catises  iiisuranbe  to  be  made  on  tiie  premises 
payable  to  the  mortgagee  in  case  of  loss,  or  Where  the  moit- 
gagee  effects  insurance  at  the  expense  of  the  mortgagor  with 
his  consent,  payment  by  the  insurers  would  go  in  disdiarge  of 
the  debt.    Kmg  y.  State  Mitt.  F.  Ins.  Co.,  7  Oush.  1, 4. 

A  payment  by  the  insurers  to  a  mortgagee  for  damage  to  the 
mortgaged  premises  by  fire,  under  a  policy  originally  made  in 
fiivor  of  the  mortgagor,  and  by  him  assigned  to  the  mortgagee, 
as  collateral  security  for  the  debt,  is  so&r  satisfaction  of  the 
debt    Robert  v.  ^Pradets'  Ins.  Co.,  17  Wend.  681. 

As  the  mortgagee's  motive  in  insuring  is  to  preserve  his  se- 
enrity,  and  as  the  inmurance  must  be  construed  to  be  made  with 
express  reference  to  the  mortgage  interest,  whether  specified  or 
Hot;  aquestion  arises  whether  upon  the  happening  of  loss,  and 
payment  thereof  to  the  mortgagee  (he  having  insured  for  his 
(ywn  benefit,  and  <p«id  the  premium  out  of  his  own  funds),  the 
insurens  dan  demand  <fiN>m  him  a  transfer  of  the  mortgaged 
debt?  The  legal  rights  of  the  insurers  and  the  assurers  in  this 
respect  have  not  been  satisfactorily  defined  by  the  courts,  as 
will  be  found  on  reference  to  the  decisions  above  cited.  But  I 
think,  that,  whether  the  interest  is  specified  or  not,  the  insur- 
ers upon  the  payment  of  loss,  are  entitled  to  have  secured  to 
them,  the  debt  of  the  mortgagor,  or  some  portion  of  it  corre- 
sponding to  the  amount  insured.  And  until  this  question  re- 
ceives clear  and  final  adjudication  from  the  courts,  it  is  desira^ 
ble,  to  avoid  litigation,  that  the  assured,  by  a  special  clause  in 
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the  policy,  be  held  bound,  in  caae  of  loss  and  payment  thereof 
to  transfer  the  mortgage  debt  to  the  insurers.  The  engagement 
of  the  insurers  is  merely  to  stand  in  the  place  of  the  assured, 
and  to  incur  the  same  risks  as  he  is  incurring.  The  whole  law 
of  insurance  is  indemnity,  one  of  the  principles  of  which  is, 
that  insurers  who  pay  a  total  loss  are  subrogated  to  all  the 
rights,  interests  and  claims  of  the  assured,  in  or  about  the  in- 
terest insured.  And  all  the  ends  of  indemnity  can  be  best 
gained  if  the  assured  is  held  bound  to  transfer  the  mortgage 
debt  to  the  insurers.  King  y.  State  Mut  F.  Ins.  Co.,  7  Cush.  1, 
per  Shaw,  C.  J.  Carpenter  v.  Prov.  Wash.  Ins.  Co.,  18  Peters' 
495,  601,  per  Mr.  Justice  Story.  MtneL  Ins.  Co.  v.  Tyler,  16 
Wend.  885,  897.  Kemochan  v.  New  York  Bowery  F.  Ins.  Co., 
5  Duer  1, 17  N.  T.,  428. 

The  following  clause  is  very  frequently  inserted  in  fire  poli- 
cies on  mortgaged  property,  viz.:  ^It  is  agreed,  that  whenever 
the  company  shall  pay  the  mortgagee  any  sum  for  loss  under 
said  policy,  and  shall  claim  that,  as  to  the  mortgagor  or  owneTi 
no  liabilty  therefor  existed,  it  shall  at  once  be  legally  subro- 
gated to  all  the  rights  of  the  mortgagee  under  all  the  securi- 
ties held  as  collateral  to  the  mortgage  debt,  to  the  extent  of 
such  payment,  or,  at  its  option,  may  pay  to  the  mortgagee  the 
whole  principle  due,  or  to  grow  due  on  the  mortgage,  with  in- 
terest, and  shall  thereupon  receive  a  full  assignment  and  transfer 
of  the  mortgage  and  all  other  securities  held  as  collateral  to  the 
mortgage  debt;  but  no  such  subrogation  shall  impair  the  right 
of  the  mortgagee  to  recover  the  full  amount  of  his  claim." 


aHAFTEBYIL 

OF  PUOR  mSUBANCE,  DOUBLE  INSURANCE  AND  R£- 
mSURANCK 


The  marine  policies  of  this  oonntry,  nsually  contain  a  clause, 
to  the  effect,  that  ^  if  the  assured  has  made  any  other  insur- 
ance upon  the  subject  insured,  prior  in  date,  the  underwriters 
shall  be  answerable  only  for  so  much  as  the  amount  of  such  prior 
insurance  may  be  deficient  towards  fully  covering  the  property." 

Under  this  provision,  the  amount  of  interest,  in  respect  to  a 
subsequent  policy  against  the  same  risks,  is  the  ejLcess  of  the 
value  over  the  amount  insured  by  the  previous  policies;  i.  e., 
a  second  policy  insures  only  the  uninsured  excess  of  interest 
remaining  after  the  first;  the  third  policy  the  same  excess  re- 
maining after  the  second ;  and  so  on. 

The  different  underwriters  are  by  this  provision  made  sure- 
ties for  each  other;  and  the  assured,  by  getting  insurance  on 
property  already  insured,  in  fact  gets  insurance  on  his  insurer. 

Under  this  clause,  the  usage  in  New  York,  appears  to  be,  that 
where  there  are  two  or  more  policies  on  the  same  cargo  and  risk, 
of  different  dates,  and  interest  to  supply  them  all,  if  a  partial 
loss  takes  place  while  all  the  goods  are  on  board,  the  several 
policies  contribute  in  proportion  to  the  sum  insured  by  each 
policy.    AuL  Ins.  Co.  v.  Qriswold,  14  Wend.  899. 
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In  Kent  y.  Manufacturers'  Ins.  Co.,  18  Pick.  21,  Mr.  Justice 
Putnam  said: — ^The  clause  in  relation  to  prior  policies  is  not 
intended  to'prevent  the  owner  from  procuring  subsequent  poli- 
cies upon  the  same  vessel.  It  is  not  introduced  for  the  purpose 
of  rendering  the  subsequent  policies  null  and  void.  On  the 
contrary,  it  supposes  thai  they:  magi:  btJawftiUy  made;  and  the 
clause  regulates  the  extent  of  the  liability  which  the  under- 
writers upon  the  subsequent  policies  incur.  If,  for  example, 
the  subsequent  policy  covers  the  same  vessel,  voyage  and  risks, 
as  wiece  comred  by  ibe  prior,  policy,  the.aanu)ed  would  not  by 
the  terms  of  the  contract  be  entitled  to  recover  any  thing  upon 
the  subsequent  policy.  Stnch  was  the  case  of  Seamans  v.  Lor- 
ing,  1  Mason  127.  But  if  part  of  the  voyage  was  protected  by 
the  prior  policy,  and  the  second  policy  should  in  terms  embrace 
the  whole  voyage,  the  underwriters  upon  the  second  policy 
would  be  liable  for  the  loss  sustained  in  that  part  of  the  voy- 
age not  covered  by  tiie  flnt  policy."* 

If'  tiie  subsequenir  poU(7  oontain  no  provision  in  req>eot  to 
prior  insurance,  the  assured'  meay  insure  with  different  under* 
writers  to  any  amount^  if  he  will  pay  the  premiums,  and  recov^ 
indemmiiy  from  any  of  the  underwriters  whom  he  may  elect  ta 
sue.  Biit  the  assured  can  recover  only  the  real  amount  of  his 
loss,  to  whioh  all  the  underwriters  shall  contribute  in  proper^ 
tion  to  their  several  subscriptions.  Lucas  v.  Jeff  Ins.  Co.,  6^ 
Oowen  6S& 

Where  there  is  the  usual  clause  respecting  prior  insurance,  it 
does  not  apply  if  the  policies  are  simultaneous;  for  in  that  casa 
aH*  are  liable,  hntpro  rata.  2  Mason  476.  18  Pick.  146.  They 
are  held  to  be  simultaneous,  if,  as  is  sometimes  done,  the  poli- 
cies so  state;  or  if'  they  bear  date  the  same  day,  and  there  is  no. 
erridenoe  of  any  ^^erence  in  the  time  of  tbt^  making.  But 
aKhough  dated  and  made  on  the  same  day,  if  they  are  not  de- 
clared' to  be  simultaneoQSi  it  may  be  shown  by  evidence  thai 
one  was  made  before  the  other,  and  they  are  then  not  simulta- 
neous.   2  Mason  476. 

Under  the  bead  of  valued  policies^  we  have  already  examined 
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the  effect  of  valuation  in  the  policy,  in  ascertaining  the  amount 
to  which  a  second  or  subsequent  policy  is  applicable. 

There  is  no  double  insurance,  or  over-insurance,  unless  all 
the  policies  insure  the  very  same  subject-matter,  against  the 
same  risks,  and  the  whole  amount  insured  exceeds  the  value  of 
the  whole  subject-mattai. .  ?!efiBfV..]fffEng.  Mar.  Ins.  Co.,  12 
Mass.  214,  218.    Howard  Ins.  Co.  v.  Scribner,  5  Hill,  298. 

A  double  insurance  is  a  totally  different  thing  from  a  re-in- 
surance. The  latter  is  effected  by  the  underwriter  to  secure 
himself  i^mi  tmrtag;  if^  p«j^'  ^  loai^  ^fc  IfhiJ^psi  in  l^s  valua- 
ble treatise  on  Insurance,  vol.  1,  page  207,  defines  re-insurance  to 
be  "a  contract  whereby  one  party,  called  the  *  re-insurer',-  in 
consideration  of  a  premium  paid  to  him,  agrees  to  indemnify 
the  other  against  the  risk  assumed  by  the  latter,  by  a  policy  in 
fcvor  of  at  thiri  fwfy*^ 

Every  insurer  has  an  insurable  interest  ft>c»ipQ^iwivraQC^*  Thf^ 
re- insurance  may  be  against  all  or  a  part  of  the  risks  that  have 
bean  ftasumeidby,  tl^^i^isAWe^ i}^t]^,cffigpi»l  poUqy  ifk  wlyich 
he  is  th(9  ia^u^r. 

Ajk  underwriter,  bj;«|ib6cribiDg  i«  policy,  acqu^  no  propeptj^ 
in  the  subject  ii^j9ured|  yet  he  acquires  an  iofuiable  i^terasti 
wdf  halving  rendi^ed  himsc^  di)rec%;  liable. ta  loss  from  eea^ 
tain  perils,  may  stipulate  to  be  in(leQ^ufi|^  agwi9titi|0SQ  F#ullh 
{Us  interest^  however,  exi^ta  OAly  ipi  rcdatioDk  ta  ib^  p^rikc^gW^Bt 
wUch  In9  h^  i9imr)»A  iu  tbQ  qad(p«^  potioy^ 


OHAFTEB  Vm. 


OP  REPRESENTATION  AND  CONCEALMENT. 


What  is  understood  by  the  term  represmtatiot^  as  U  rdaies  to 
a  policy  of  insurance? 

A  representation  in  insurance  is  the  communication  of  a  fiu^ 
or  the  making  of  a  statement^  by  one  of  the  parties  to  a  con; 
tract  of  insurance  to  the  other,  in  reference  to  a  proposal  for 
their  entering  into  the  contract,  tending  to  influence  his  esti- 
mate of  the  character  and  degree  of  the  risk  to  be  insured 
against.    Phillips  on  Ins.  624. 

Mr.  0.  J.  Marshall^  in  Livingston  v.  Maryland  Ins.  Co., 
7  Granch.  685,  says:  ^To  constitute  a  representation,  there 
should  be  an  affirmation  or  denial  of  some  fact,  or  an  al- 
legation which  plainly  leads  the  mind  to  an  inference  of  a 
fiict.'' 

Mr.  Amould  states  a  representation,  in  the  technical  sense 
which  the  word  bears  in  the  law  of  insurance,  to  be : — ^^  A  ver- 
bal or  written  statement  made  by  the  assured  to  the  underwri- 
ter, before  the  subscription  of  the  policy  as  to  the  existence  of 
some  feet  or  state  of  facts,  tending  to  induce  the  underwriter 
more  readily  to  assume  the  risk,  by  diminishing  the  estimate  he 
would  otherwise  have  formed  of  it^ 

A  feet  or  statement  having  such  tendency  is  called  a  material 
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&ct  or  statement  One  having  no  mch  tendency  is  called  im- 
moierial. 

If  either  party,  whether  by  design,  or  through  negligence, 
mistake,  or  oversight,  conceals,  or  misrepresents  a  fact  material 
to  the  risk,  the  contract  is  void  with  respect  to  the  other  party. 
But  the  misrepresentation  or  concealment  must  be  of  a  fact 
material  to  the  very  risk  or  risks  insured  against,  to  work  an 
avoidance  of  the  policy, 

A  representation  made  to  an  underwriter  must  be  true,  or  he 
is  discharged;  and  if  the  assured  represents  &cts  without 
knowing  the  truth,  he  takes  the  risk  upon  himself. 

If  the  assured,  or  his  broker,  omite  to  state  a  material  cir- 
cumstance, supposing  it  not  to  be  ~&iaterial|  this  discharges  the 
underwriter. 

If  an  underwriter  insures  a  vessel  that  he  knows  to  have  ar- 
rived, the  policy  is  void. 

The  representations  ought  to  be  reduced  to  writing,  and 
signed  by  the  parties.  If  an  insurance  broker  makes  re- 
presentations that  he  ought  not  to  have  made,  he  is  lia- 
ble for  the  damages  that  may  ensue  therelGrom  to  his  princi- 
pal. 

Where  there  is  a  misrepresentation,  the  insurance  is  for  all 
purposes  null  and  void,  and  not  voidable  only.  .  Clark  v.  New 
England  Mut.  F.  Ins.  Co.,  6  Cush.  342. 

If  the  assured  states  a  mere  expectation  or  opinion,  or  ex- 
presses himself  in  a  qualified  or  doubtful  manner,  yet  at  the 
same  time  fairly,  but  without  any  absolute  assertion  of  a  fact, 
it  is  not  a  representation,  and  does  not  avoid  the  policy.  2 
Duer  on  Ins.  644. 

It  is  a  misrepresentation  under  the  law  of  insurance,  when  it 
is  false,  whether  intentionally  so  or  not,  and  tends  to  obtain 
for  the  party  uttering  it  some  advantage  in  the  bargain,  or  an 
entering  into  the  bargain  by  the  other  party.  And  it  has  the 
same  effect  whether  made  in  reference  to  a  matter  concerning 
which  some  representation  is  necessaiy  or  otherwise.  Sawyer 
V.  Coasters'  Mut  Ina.  Co.,  6  Gray  221. 
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TVhat  is  the  general  rule  as  to  what  facts  are  necessary  to  be 
disclosed  in  a  representation? 

That  it  is  the  duty  of  the  assured  to  communicate  every  spe- 
cies of  intelligence  which  he  possesses,  which  may  e£fect  the 
mind  of  the  insurer,  either  as  to  the  point  whether  he  will  in- 
sure at. all,  or  as  to  the  rate  of  premium. 

The  contract  of  insurance  is  one  of  mutual  good  faith;  and 
the  principles  which  govern  it  are  those  of  an  enlightened  moral 
policy.  The  underwriter  must  be  presumed  to  act  upon  the 
belief  that  the  party  procuring  insurance  is  not  at  the  time  iii 
possession  of  any  fact  material  to  the  risk,  which  he  does  not 
disclose;  and  that  no  known  loss  had  occurred,  which  by  rear 
Bonable  diligence  might  have  been  communicated  to  him.  Mc- 
Laughlin V.  The  Universal  Ins.  Co.,  1  Peters'  S.  C.  R.  185. 

The  assuired  is  not  required  to  represent  facts  of  general  no* 
toriety,  or  which  are  presumed  to  be  known  to  those  conversant 
with  the  trade;  but  he  is  required  to  state  fiurly  and  fiiUy  other 
facts  within  his  knowledge  that  are  material  to  the  risk.  If  a 
knowledge  of  the  circumstances  suppressed  would  have  induced 
the  insurer  to  demand  a  higher  premium,  or  to  reftise  to  undeiy 
write,  it  will  invalidate  the  policy. 

l!lie  usages  of  trade  need  not  be  stated,  since  those,  the  Utt<- 
derwriter  is  presumed  to  know. 

If,  after  giving  instructions  for  effecting  a  policy,  the  person 
who  has  given  the  instructions  receives  intelligence  material  to 
the  risk,  he  must  immediately  disclose  it,  or  countermand  his 
instructions. 

If  the  vessel  is  known  to  be  out  of  time,  the  circumstance 
must  be  stated  to  the  underwriters. 

If  the  time  of  sailing  be  incorrectly  stated,  so  as  to  make  the 
underwriters  believe  that  the  vessel  is  not  out  of  time,  when  in 
&ct  she  is  out  of  time,  the  policy  will  not  bind  them. 

One  of  the  tests,  and  certainly  a  decisive  test,  whether  a  mis- 
representation or  concealment  is  material  to  the  risk,  is  to  as- 
certain whether,  if  the  true  state  of  the  property  or  title  had 
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been  known,  it  would  have  enhanced  the  premiom.  If  it 
would,  then  the  misrepresentation  or  concealment  is  &tal  to 
the  policy.  Columbian  Ins.  Co.  v.  Lawrence,  1  Peters'  S.  0. 
Bep.  61&. 


What  is  nmder  flood  by  the  term  doncealmentj  as  it  relates  to  a 
policy  of  insurance. 

Concealment  in  the  law  of  insurance,  is  the  suppression  of  a 
material  fact  unknown  to  the  other  party,  which  refers  to  the 
pending  bargain,  and  is  material  to  its  terms.  Maryland  Ins. 
Co.  V.  Ruden,  C.  Cranch.  388.  Hurtin  v.  Phoenix  Ins.  Co.,  1 
Wask  C.  C.  400. 

In  marine  insurance,  the  misrepresentation  or  concealment 
by  the  assured  of  a  fiEU)t  material  to  the  risk,  will  avoid  the  poli- 
cy, although  no  fraud  was  intended.  Burritt  v.  Saratoga  M.  F. 
Ins.  Co.,  6  Hill  188.  Curry  v.  Commonwealth  Ins.  Co.,  10  Pick. 
686.    Sawyer  v.  Coasters'  Mut  Ins.  Co.,  6  Gray  221. 

In  Clason  v.  Smith,  8  Wash.  C.  C.  156,  Washington^  J.,  said: 
^  A  misrepresentation  to  avoid  a  policy  must  not  only  be  false^ 
but  it  must  be  material  either  in  relation  to  the  rate  of  premi- 
um, or  as  offering  a  false  inducement  to  the  underwriter  to  take 
the  risk  at  all,  when  otherwise  perhaps  he  would  not  have  done 
it.  I^  in  point  of  &ct,  it  had  no  influence,  nor  ought  to  have 
had  any  in  these  respects,  it  is  impossible  to  say  that  it  was 
materiaL" 

If  the  representation  is  true  at  the  time  it  is  made,  subse- 
quent events  not  caused  by  the  misconduct  of  the  assured,  will 
not,  generally,  discharge  the  underwriter. 

Intelligence  and  rumored  facts  are  equally  material  to  be  re- 
presented, and  a  suppression  or  misrepresentation  of  them  will 
equally  defeat  the  contract,  though  it  turns  out  that  they  were 
erroneous,  and  that  there  did  not  really  exist  any  circumstance 
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tending  directly  to  determine  the  insurer  to  decline  the  risk 
or  demand  a  higher  premium.    Phillips  on  Ins.  588. 

A  false  statement,  made  knowingly  by  the  assured,  in  answer 
to  inquiries  of  the  underwriter,  is  conclusively  presumed  to  be 
material.  Burritt  v.  Saratoga  Mut.  Fire  Ins.  Co.,  6  Hill  188. 
Bennison  v.  Thomaston  Mut.  Ins.  Co.,  20  Maine  125. 

All  intelligence  ought  to  be  communicated  to  the  under- 
writer which  may  aflTect  his  judgment,  either:  1st,  aa  to  the 
point  whether  he  will  insure  at  all ;  2d,  as  to  the  point  at  what 
premium  he  will  insure;  and  this  duty  attaches  at  the  time  of 
eflfecting  the  policy.  Consequently,  though  the  intelligence 
concealed  may  turn  out  to  be  unfounded,  or  the  loss  may  arise 
from  a  cause  totally  unconnected  with  the  fact  concealed,  the 
policy  will  nevertheless  be  void.  Lynch  v.  Hamilton,  8  Taunt. 
87,44. 

But  the  assured  is  bound  to  disclose  only  facts,  or  intelli- 
gence, and  not  a  mere  opinion,  or  hope  or  fear  of  his  own,  which 
does  not  rest  upon  some  definite  fact  or  ground.  Bell  v.  Bell, 
2  Camp.  475. 

The  principle  which  must  be  clearly  apprehended  and  remem- 
bered upon  the  subject  is,  that  every  thing  material  must  be  dis- 
closed,  and  stated  truly ;  and  that  to  determine  whether  any  &ctf 
actual  or  rumored,  is  material,  we  must  ascertain  whether  that 
fact  would  naturally  and  reasonably  enter  into  the  estimate  of 
risk,  or  the  reasons  for  or  against  entering  into  the  contract  of 
insurance.  The  whole  object  of  the  rules  as  to  representation, 
misrepresentation,  and  concealment,  is  to  enable  the  insurers  to 
judge  accurately  of  the  risk  they  undertake. 


CHAPTER  EL 


OF  WARRANTIES. 


Bow  is  a  warranty  of  a  policy  of  insurance  regarded  in  law? 

Ab  a  condition  precedent^  that  is,  a  stipulation  upon  the  strict, 
compliance  or  non-compliance  with  which  the  validiiy  of  the 
policy  depends.  No  substantial  compliance  with  the  warrantj, 
or  performance  of  an  equivalent  act,  will  avail  the  insured,  or 
render  the  underwriter  liable,  if  the  express  terms  of  the  con- 
tract be  infringed. 


Cf  what  two  kinds  are  warranties? 

Either  express  or  implied.  An  express  warranty  must  be  re- 
duced into  writing,  and  forms  a  part  of  the  policy  itself;  an 
implied  warranty  is  that  which  results  by  mere  operation  of  law 
from  the  relative  character  and  situation  of  the  assured  and  un- 
derwriter. Thus  a  warranty  inserted  in  the  policy,  that  the 
ship  is  neutral  pitoperty,  is  ah  express  warranly;  a  warranty 
that  the  ship  is  seaworthy,  is  implied;  that  is,  annexed  to  every 
policy  by  application  of  law,  without  any  express  stipulatioii^ 
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Of  Express  Warranties  generaUy^ — their  Form^  ConstrudiMf 
a$ul  Mode  of  FidJUment. 

An  express  warranty  is  a  stipulation  inserted  in  writing  on 
the  face  of  the  policy,  on  the  literal  truth  or  fulfilment  of  which ' 
the  validity  of  the  entire  C0ntiis6t  d^^bds.    8  Kent.  5th  ed«  288. 

An  express  warranty  or  condition  is  always  a  part  of  the 
policy,  but,  like  any  other  part  of  the  express  contract,  may  be 
written  in  the  margin,  or  contained  in  proposals  or  documents 
expressly  referred  to  in  -the  ^IScJr/toid'so  made  a  part  of  it 
PhilKps  on  Ins.  756. 

A  warranty  is  often  made  by  saying  expressly  in  the  policy, 
that  the  assured  warrants  sueh  a  fact.  But  a  formal  expression 
of  this  sort  is  not  requisite  to  constitute  a  warranty.  Any  di- 
rect or  evcfb  incidentid  alldgtition  of  a  fiiict  relating  to' tlto  'i&sk, 
has  been  held  to  constitute  a  warranty. 

A  warranty  differs  from  «  rqfresentaiian  in  that,  the  fotteer 
must  be  strictly  and  literally  complied  with;  whereas  it  is  'sti& 
ficent  that  the  littter  is  complied  with  equitably^  and  substati*' 
tially.  It  is  held  that  the  intention  of  the  parties  in  a  warrttHty^ 
except  as  to  the  meaning  of  the  wbi^  used,  is  not  to  be  inqnSt- 
ed  into;  the  insured  has  chosen  to  rest  his  cliums «gaiiiibt  Ae 
underwriters  on  a  condition  inserted  in  the  contract,  and 
whether  the  fact  or  engagement  which  is  the  subject  of  the 
warranty  be  material  to  the  risk  or  not,  still  he  must  bring 
himself  strictly  within  that  condition. 

A  non-compliance  witlf  a  warranty,  tiioii^' it  odcaUons  no 
damage,  and  does  not  change  or  increase  the  risk,  has  the  effect 
of  dischargiBg  the  underwriters  firoiki  their  liability. 

As  any  statement  of  a  fact  in  the  policy  is  a  warranty,  thoisgh 
neither  the  word  warranty  nor  any  formal  tepression  of  like  im- 
port is  used;  so  there  is  firequi3ntly  a  warraiity  in  form  of  ex- 
pression, where  there  is  none  in  fact.  The  assured  often  ^war* 
rants"  the  property  "free  from  average,''  "detention,"  or  "cap- 
ture," or  from  other  losdes  and-  perils,  which  is  no  more  than  an 
agreement  that  those  shall  not  be  among  the  perils  and  \tfii&^ 
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Insured  against,  and  for  which  the  underwriter  is  to  be  liable. 
Although  these  forms  of  expression  are  sometimes  spoken  of  as 
warranties,  it  would  be  absurd  to  consider  them  such  in  their 
character  and  construction,  since,  in  the  case  of  an  insurance 
''fVee  from  average,"  for  instance,  it  would  be  adopting  the  doc- 
trine that  the  occurrence  of  an  average  loss  would  render  the 
policy  void  Phillips,  on  Ins.  760. 

A  stipulation  in  a  policy  upon  a  ship,  that  the  insurers  are 
not  to  be  ^liable  to  any  damage  to  or  from  her  sheathing,"  was 
held,  in  Massachusetts,  not  to  be  a  warranty  that  the  ship  was 
sheathed  or  should  be  kept  so,  but  merely  an  exoneration  of 
the  insurers  from  all  loss  and  damage  to  or  on  account  of  the 
sheathing.    Martin  v.  Fishing  Ins.  Co.,  20  Pick  889. 

If  the  warranty  is  of  a  &ot  that  is  not  to  occur  until  after  the 
commencement  of  the  risk,  and  the  loss  occur  before  the  war- 
ranty is  complied  with,  it  is  no  breach  which  discharges  the 
insurers,  nor  is  it  such  a  breach,  if  a  compliance  with  the  war- 
ranty was  legal  when  it  was  made,  but  becomes  illegal  after- 
wards; for  the  law  never  re<][uires  that  an  illegal  act  should  be 
be  done.  Parsons  on  Maritime.  Law^  vol.  2,  page  108.  Phil- 
^  lips  on  Ins.  771.  Hendri(^  v.  Com.  Ins.  Co.,  8  Johns  1.  Tay- 
lor V.  Lowell,  3  Mass.  381,  8^7;  and  see  Amould  on  Ins.  588. 

The  warranties  that  most  frequently  oconr  in  policies  of  insur- 
ance^  are  Is/,  Warrantif  of  Ownership;  2^,  Warranty  of  neU' 
traHty;  3d,  Warranty  </  the  time  of  sailing;  4/A,  Warranty  to 
sail  with  convoy;  5thj  Particular  warranties  and  stipulations; — 
and  we  will  consider  them  in  their  order. 


1st.  Of  the  Warranty  of  Ownersh^. 

The  insurers  have  the  right  of  personal  selection;  they  may 
be  willing  to  insure  for  one  person  and  not  for  another;  and 
therefore  the  usual  clause,  that  the  policy  shall  be  void  if  as- 
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signed  without  their  consent,  is  certainly  valid,  whatever  may 
be  the  right  of  transfer  in  the  absence  of  this  clause. 


2d.  Of  the  Warranty  of  NeutralUy.  % 

The  most  usual  cause  of  requiring  a  warranty  of  ownership, 
occurs  where  this  is  done  in  order  to  make  it  certain  that  the 
property  is  neutral,  or  at  least  to  prevent  the  underwriters  from 
assuming  any  risk  arising  from  the  belligerent  character  of  the 
property. 

A  warranty  that  the  ship  or  goods  are  neutral  or  neutral 
property,  is  an  engagement  on  the  part  of  the  assured,  that  it 
is  owned  by  persons  resident  in  a  country  at  peace  when  the 
risk  begins,  and  who  have  the  conmiercial  character  of  subjects 
of  such  country,  and  that  it  shall  be  accompanied  with  such 
documents,  and  shall  be  so  managed  and  conducted  by  the  as- 
sured and  their  agents,  as  to  be  entitled,  as  tar  as  depends  on 
them,  to  all  the  protection  and  privileges  of  property  belong- 
ing to  the  subjedls  of  such  country.    Phillips  on  Ins.  788. 

Under  this  warranty,  the  cargo  must  be  accompanied  by  proof 
of  its  national  characte?;  the  invoices,  bills  of  lading,  the  letters 
relating  to  the  goods,  and  the  certificates  of  consuls  or  other 
officers,  must  all  be  consistent  with,  and  confirm,  the  warranty. 
Griffith  V.  Ins.  Co.  of  North  America^  5  Binn.  464. 

If  the  neutral  or  national  character  of  the  property  be  not 
expressly  warranted,  but  some  &ct  is  warranted,  or  so  asserted 
as  to  amount  to  a  warranty,  and  this  fisu^t,  if  true,  would  neces- 
sarily imply  the  neutrality  of  the  property,  then  that  neu- 
trality is  warranted.    Walton  v.  Bethune,  2  Brev.  453. 

As  the  warranty  of  neutrality  of  property  requires  actual 
neutral  ownership,  and  proper  proof  of  this,  so  it  requires  such 
trade,  conduct,  and  course  of  transaction  as  shall  be  in  confor- 
mity and  adaptation  to  this  warranty.    And,  therefore,  if  the 
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neutral  interests  or  property  are  nndistinguishablj  mixed  up 
with  belligerent  interests  or  property,  they  become  liable  them- 
selves to  all  the  incidents  and  effects  of  a  belligerent  character. 
Parsons  on  Maritime  Law,  vol  2,  p.  116. 

In  respect  to  contraband  goods,  the  general  doctrine  of  Prize 
Courts  is,  that  they  are  liable  to  capture  and  condemnation 
when  found  on  board  a  neutral  ship;  but  they  do  not  affect 
other  innocent  goods  found  on  board,  unless  they  belong  to  the 
same  owner.  If  they  do  so  belong,  they  also  are  liable  to  con- 
fiscation. 1  Rob.  26.  So,  if  the  ship  belong  to  the  same  own- 
er as  the  contraband  goods,  she  is  also  liable  to  confiscation. 
8  Rob.  295. 

The  law  of  nations  in  respect  to  neutrality  is  controlled  to  a 
considerable  extent  by  treaties,  between  different  countries,  the 
terms  and  provisions  of  which  must  be  strictly  complied  witL 

As  to  what  articles  are  contraband,  and  what  particular  acts, 
trade,  etc.,  is  held  by  belligerents  to  be  unlawful;  the  reader 
is  referred  to  Chitty  on  the  Law  of  Nations,  and  Wheaton  on 
Captures. 


Sd.  Warranty  of  the  time  of  Sailing. 

Probably  one  of  the  most  important  of  all  express  warranties, 
is  that  which  either  alleges  that  the  ship  has  sailed,  or  that  she 
will  sail  on,  before,  or  after  a  given  day. 

A  vessel  has  sailedy  the  moment  she  weighs  anchor  or  casts 
off  her  fastenings  and  gets  under  way,  in  complete  preparation 
for  the  voyage^  with  the  purpose  of  prooeeding  to  sea,  without 
further  delay  at  the  port  of  departure. 

The  ship  must  be  actually  moving,  with  the  intention  of  pros- 
ecuting her  voyage. 

A  warranty  to  sail  on  or  before  a  particular  day  is  not  com- 
plied with  by  leaving  the  harbor  on  that  day,  without  having 
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«  euffioient  crew  on  board,  alihough  the  remainder  of  the  crew 
-tre  engaged,  and  readj  to  come  on  board.    Pettegrew  y.  Prin- 

If  the  ship  has  broken  ground  on  her  sea  yc^rage,  and  onee 
got  furly  under  sail  for  her  place  of  destination,  though  she 
may  have  gone  onlj  a  little  way,  and  she  afterwards  put  back 
from  stress  of  weather,  or  is  in  any  way  jafterwards  detainee^ 
yet,  as  there  will  have  been  a  beginning  to  sail  on  the  Toyage 
insuiied,  the  warranly  will  be  held  to  have  been  complied  witL 
fioven  V.  Hope  IJis.  Oo.,  20  Pick.  276.  Union  Ins.  Co.  v.  Tjnsm, 
8  Hill  118. 

It  is  a  disputed  question,  whether,  if  a  vessel  is  warranted  to 
sail  on  or  before  a  day  named,  and  is  completely  ready  to  sail 
on  that  day,  but  is  prevented  from  starting  by  stress  of  weather 
or  other  extraordinary  inevitable  peril  or  restraint,  not  except- 
ed in  the  policy,  and  afiterwards  sails  without  unnecessary  de- 
lay, the  warranty  is  complied  with. 

•Mr.  Phillips,  in  his  valuable  treatise  on  Insurance,  page  440f 
after  citing  nimierous  decisions,  which  do  not  altogether  har« 
monize,  expresses  his  own  opinion,  which  seems  to  us  the  cor- 
rect one,  that  <<if  the  risk  has  previously  commenced  under  the 
policy,  and  the  vessel  is  wholly  ready  to  depart  by  the  time 
warranted,  so  far  as  the  fitting  out,  loading,  manning  and  clear- 
ing out,  and  all  other  preparations  and  preliminaries!  to  the 
actual  departure,  depending  upon  the  assured,  are  fiiUy  com- 
pleted and  nothing  liindeni  her  sailing  but  some  peril  insured 
against  by  the  policy,  or  which,  if  it  had  occurred  at  any  sub- 
sequent stage  of  the  voyage  would  not  have  discharged  the  ua- 
d^writer,  the  wananty  to  sail  is  complied  with,  unless  a  differ- 
ent construction  is  expressly  indieated  by  the  policy.  But  if 
the  risk  is  to  commence  only  at  the  sailing  of  the  ship,  and  the 
assured  is  responsible  for,  and  the  underwriter  free  from,  all 
preoedidg  risks,  perils  and  losses,  then  the  warranty  is  not 
complied  with  unless  she  actually  sails  within  the  time  war* 
ranted.^ 


4M.  Warranty  to  SmUioUh^Connoy. 

A  warranty  to  saU  cnr  depart  with  convoy,  is  undeistood  to 
mean  that  the  ship  shall  «ail  with  the  oonvoy  appointed  by 
government  for  the  voyage;  and,  if  convoy  is  usually  fiimished 
for  only  a  part  of  the  voyage,  it  is  no  breach  of  Uie  warnuity  to 
perform  the  remainder  without  any  convoy. 

It  is  generally  nec^ssaty  ioobtain  sailing  orders,  becanse  with- 
out them  the  master  cannot -answer  signals,  or  know  the  place 
of  rendezvous  in  case  of  a  storm,  and  he  does  not  in  eflfect  put 
himself  under  the  protection  of  the  convoy,  and  therefore  the 
underwriters  are  not  benefited. 

If  a  vessel  neglects  to  obey  sailing  orders  in  starting,  this  is 
a  breach  of  the  warranty.  Not  only  must  a  vessel  sail  with 
the  convoy,  but  it  would  seem  that  she  must  start  as  soon  as 
possible,  and  if  she  delays,  and  is  lost  in  consequence  thereof 
the  underwriters  are  exonerated,  although  some  of  the  vessels 
started  after  she  did  If  the  fleet  is  dispersed  by  a  storm,  the 
vessel  assured  may  run  immediately  for  her  port  of  destination. 
So  if  she  is  driven  back  to  the  port  of  clearance,  she  may  sail 
again  without  waiting  for  a  convoy  from  that  port,  or  joining 
one  at  another  port.  And  it  has  been  held,  that  if,  after  the 
vessel  has  once  joined  the  convoy,  she  is  separated  and  lost, 
the  underwriters  are  liable  unless  the  separation  was  caused  by 
the  wilful  fault  of  the  master.  Parsons  on  Maritime  Law,  voL 
2,  page  124,  and  cases  there  cited* 


bth.  Particular  Warranties  and  Stipulalums. 

A  great  variety  of  warranties  and  stipulations  are  occasion- 
ally introduced  into  policies  of  insurance,  which  are  not  un- 
frequently  the  result  of  litigation.  It  is  impossible  to  enum- 
erate these  several  stipulations^  or  to  lay  down  any  definite 


76  MARINE  INSDRANOE  AND  AVEBAOE. 

rales  regarding  them.  It  may  be  observed,  however,  that  no 
cause,  however  sufficient;  no  motive,  however  good;  no  neces- 
sity, however  irresistible,  will  excuse  non-compliance  with  an 
express  warranty;  if  it  be  not  in  fSetct  complied  with,  though  for 
the  best  reasons,  the  policy  is  void. 

A  warranty,  like  every  other  part  of  the  contract,  is  to  be 
construed,  as  to  the  terms  it  employs,  according  to  the  under- 
standing of  merchants,  and  does  not  bind  the  insured  beyond 
the  conunercial  import  of  the  words. 


CHAPTEE  X. 


OF  IMPLIED  WARRANTIES. 


What  is  the  definition  of  an  implied  warranty? 

An  implied  warranty,  condition,  or  stipulation,  is  an  agree- 
ment not  expressed  in  the  policy,  but  presumed  from  the  fitct 
of  making  insurance. 

The  warranties  implied  in  every  policy  of  insurance,  are  sea- 
worthiness, proper  documentation,  and  not  to  deviate. 


What  is  understood  by  warranty  of  Sea-worthiness? 

There  is  in  every  policy  an  implied  warranty  that  the  ship  is 
sea-worthy  when  the  policy  attaches.  This  means,  that  the  ves- 
sel is  competent  to  resist  the  ordinary  attacks  of  wind  and 
weather,  and  is  competently  equipped  and  manned  for  the  voy- 
age, with  a  sufficient  crew,  and  with  a  sufficient  means  to  sus- 
^tain  them,  and  with  a  captain  of  general  good  character  and 
nautical  skill.* 

There  is  nothing  in  the  law  of  marine  insurance  more  im- 
portant, both  with  a  view  to  the  benefit  of  commerce  and  the 

•  Uiider  A  oUnse  in  a  policf,  <*  If  t]i«  T«Mel,  upon  a  regoUr  Borref,  shoald  be  iberebjr  deeland 
OMMftworthf  hj  renoD  of  her  being  oneomid  or  rotten,  the  underwriter  ihall  not  be  bound  to 
pay  hie  sabacripiion,"  A  itate  of  roiteneee  at  my  period  of  the  TOfage,  !■  oooclasiTe  erldence  of 
OMMaworthinese  at  Ite  oommenoemeut ;  and  the  doterminatkm  of  that  fact  bj  a  regnlar  ■arrejr,  to 
oonelQPire  evidence  of  it  between  the  partlea.  Dorr  «.  Paci/U  hu.  O0. ,  7  Wbeaton'i,  Sap.  OU 
Bepi.,  Ml. 
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preservBtion  of  hnmoii  life,  than  ta  enforce,  as  far  as  possible, 
a  strict  compliance  with  this  warranty ;  as  otherwise  the  effect 
of  insurance  might  be  to  render  those  who  were  protected  from 
loss  by  the  policy  exceedingly  careless  about  the  condition  of 
the  ship,  and  the  consequent  safety  of  the  crew. 

The  courts,  accordingly,  have  held  that  the  sea-worthiness  of 
the  ship  for  the  voyage,  when  she  sails,  is  a  condition  precedent 
to  the  underwriter's  liability  for  any  loss  incurred  in  the  course 
of  the  voyage.  Deshon  v.  Merchants'  Ins.  Co.,  11  Metcalf  199, 
207.    Amould  on  Ins.,  vol.  1,  J  248. 

Any  defect  which  may  endanger  the  ship,  though  unknown 
to  the  assured,  will  discharge  the  underwriters.  It  is  not  ne- 
cessaiy  to  inquire  whether  the  owners  acted  honestly  and  fairly 
in  the  transaction;  for  it  is  well  understood,  that  however  just 
and  honest  the  intentions  and  conduct  of  the  owner  may  be,  if 
lie  is  mistaken  in  the  fact,  and  the  vessel  is  really  not  sea- 
wordiy,  the  underwriters  are  not  liable. 

It  is  the  duty  of  the  assured  to  keep  his  vessel  sea-worthy 
during  the  voyage,  if  it  be  in  his  power  to  do  so.  If,  therefore, 
slie  is  disabled  at  sea,  though  she  remains  covered  by  the  policy 
until  she  reaches  a  port,  she  must  leave  that  port,  wherever  It 
may  be,  in  a  sea-worthy  condition,  provided  she  can  there  be 
made  sea-worthy.* 

The  warranty  of  sea-worthiness,  although  most  important 
among  those  implied  by  law,  is  not  the  only  one.  Another  is, 
that  the  assured  is  to  make  a  distinct  and  honest  statement  of 
all  material  circumstances  attending  the  risL  Another,  that 
the  ship  shall  pursue  the  course  of  her  voyage  in  the  ufua^ 
m^m^i^r^  without  deviation  or  risk. 


What  is  Deviation  as  understood  in  a  policy  of  insurance  ? 
Deviation  means  a  voluntary  departure  without  necessity,  or 

*ir  *  nwrt.  In  the  eoona  of  hflr  Toysffe,  pot  into  a  port  where  repalni  oao  be  made,  and 
fk&lirvardt  muI  therofrom  with  a  defect  in  her  boUom,  prodooed  danng  the  TOjage  bj  the  peril! 
dt  ^  mHLffad  which  cauiea  her  to  foonder,  the  Inairers  are  Uable  for  the  Iom,  oaieM  the  mgHalm 
Oaa  reatosable  oaaee  to  so^pect  the  exisienoe  of  the  defect  when  the  yessel  was  in  port,  or  had 
linainailili  oaiue  to  believe  that  ahe  coald  not  proceed  eafelj  hooM  without  haTiug  tho  Mma 
iMalrad.  PtekeHng^e  Rep.  19  ;  U  Pick.  227  : 1  Samner.  218 ;  8  Pet«n\  668  ;  8  Man.  R,  881; 
»MMi.,486.    NidetoMEd, 


any  reasonable  causey  from  the  regular  and  uBual  coarse  of  the 
gpecific  voyage  insured;  or  it  is  a  varying  of  the  voyage;  and 
it  matters  not  whether  the  risk  is  increased  or  diminished 
Ihereby,  the  effect  in  either  case  being  the  same — ^to  terminate 
ihe  responsibility  of  the  underwriters. 

It  is  not  necessary  to  prove  that  the  risk  has  been  enhanced 
by  the  delay^  or  deviation.  The  underwriter  only  undertakes 
to  indemniiy  the  assured  upon  the  implied  condition,  that  the 
risk  shall  remain  precisely  the  same  as  it  appears  to  be  on  the 
face  of  the  policy.  Insurance  is  a  contract  whereby,  for  a  stip« 
ulated  premium,  the  underwriters  agree  to  indemnify  the  ag< 
sured  against  certain  perils  or  risks;  and  that  the  contract  may 
be  fair  between  the  parties,,  the  premium  must  be  adequate,  or 
in  due  proportion  to  the  risks.  But  this  wcmld  be  impossible, 
tinlesd  the  risks  can  ^  be  to  a  certain  extent  known  beforehand, 
and  therefore  estimated.  If  the  insurance  is  upon  a  voyage,  it 
must  be  distinctly  stated;  and  its  course  and  termini  being 
known,  the  underwriters  may  then  judge  of  the  risks  to  be  eor 
countered  on  that  voyage.  It  is,  therefore,  always  presumed 
that  the  voyage  is  to  be  pursued  in  the  most  direct  and  tafa 
course,  and  the  adventure  conducted,  in  general,  in  the  mo^t 
expeditious  manner  as  far  as  is  consistent  with  safety;  and  if 
there  be  any  departure  from  such  course  or  mode  of  conducting 
the  adventure,  whereby  the  risks  insured  against  are  varied  or 
increased,  the  assured  must  justify  such  departure,  by  showing 
either  a  usage  in  that  respect,  or  a  reasonable  necessity. 

In  practice,  a  slight  change,  which  does  not  increase  the 
risk,  is  not  considered  a  deviation.  The  rule  ip  this,  if  the  cus- 
tomary course  of  ships  on  that  particular  voyage,  has  been  so 
long  established  and  so  well  known,  that  the  underwriters  are 
justified  in  calculating  upon  that  course,  as  the  one  the  ship 
will,  if  possible,  pursue;  the  master  must  not  deviate  from  it, 
unless  compelled  to  do  so  from  necessity.  If  there  is  no  such 
usual  course,  then  the  master  is  bound  to  proceed  to  the  des- 
tined terminus  in  the  most  natural^  direct,  safe  and  advanta- 
geous way. 
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An  unreasonable  and  unnecessary  delaj  in  commencing  a 
voyage,  where  the  risk  begins  with  the  sailing  of  the  vessel 
from  the  porty*  or  a  similar  delay  in  port,  where  the  insurance  is 
''at  and  from"  a  port,  and  the  risk  has  commenced,  or  an  un- 
usual, extraordinary,  and  unnecessary  extension  or  protraction 
of  a  voyage,  either  at  sea  or  in  a  foreign  port,  is  a  deviation, 
because  it  is  certainly  a  change,  and  indeed  an  increase  of  the 
risk. 

Going  into  a  port  which  did  not  belong  to  the  establish^d,  or 
the  natural  and  proper  voyage,  is  a  deviation;  and  a  very  com- 
mon one.  So  is  the  entering  into  a  port  which  does  belong 
to  the  voyage,  but,  by  the  usual  course  of  it,  should  not  have 
been  entered  at  that  time,  or  in  that  order. 

The  master  must  not  deviate  from  his  voyage  in  order  to  gain 
profit  by  towing  or  assisting  other  vessels  that  may  be  glad  of 
aid.  The  laws  of  humanity,  however,  over-ride  all  other  regula- 
tions, and  a  master  is  justified  in  deviating  where  there  is  a 
great  necessity,  as  in  order  to  pick  up  the  crew  of  a  wrecked  or 
burning  vessel,  or  in  lending  aid  to  one  in  great  danger  of  foun- 
dering, &c.  And  should  the  deviating  ship  itseli^  under  such 
circumstances,  sustain  damage  or  Iqss,  the  underwriters  would 
remain  liable. 


^Boft  whire  Um  inmnuiM  WM  **tnm**  »  port .  it  wai  held  that  a  dalaj  of  liz  moothi  altar 
the  pollej  waa  made,  n  not  appealing  that  the  yeaael  waa  detained  by  fhrad  or  anj  atnlater  desin, 
nor  that  the  riak  waa  thereby  enhanced,  waa  not  a  deTlatton,  the  jury  have  found  that  the  &mr 
wai  not  unrtaionable.   Aurl  t.  Shaw,  1  Jdum  Gu.  818. 


CHAPTER  XL 


GENEfiAL  AVEEAGK 


The  doctrine  of  general  average  contribution  is  founded  upon 
the  idea  of  a  co-partnership  between  the  owners  of  ship  and 
cargo,  for  mutual  protection  against  the  extraordinary  perils  of 
navigation. 

Whenever  an  extraordinary  peril  is  impending  over  the  whole 
.adventure,  and  the  master,  who  is  the  common  agent  of  all 
concerned,  acting  in  good  faith'  and  with  common  discretion, 
selects  a  particular  part  of  the  property  at  risk  and  destroys  it, 
or  exposes  it  to  some  special  injury  or  risk,  with  a  view  thereby 
to  avert  or  mitigate  the  common  danger,  the  owner  of  that  part 
is  entitled  to  satisfaction  for  his  loss  by  an  average  contribu- 
tion. 

The  amount  paid  by  each  of  the  co-adventurers,  as  his  share 
of  the  contribution,  is  exactly  proportioned  to  the  value  of  his 
property,  as  finally  saved  by  the  sacrificey  or  at  the  time  it  was 
benefited  by  the  expendUure;  this  sum  is  ascertained  in  most 
cases  directly  after  the  ship's  arrival  at  her  port  of  destination, 
and  is  there  assessed  upon  each  of  the  co-adventurers,  who  are 
in  law  primarily  liable  to  the  party  who  has  suffered  by  the 
loss;  if,  however,  they  are  insured,  they  are  entitled  to  claim 
from  their  underwriters  the  same  proportion  of  the  sum  in- 
sured in  the  policy,  as  the  amount  assessed  upon  them  by  way  of 
6 
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contribution,  bears  to  the  whole  value  of  their  property,  as  saved 
by  the  sacrifice.  The  process  by  which  the  amount  of  damage 
is  ascertained,  and  the  different  sums  to  be  paid  in  contribution 
for  it  are  assessed  upon  the  parties  interested,  and  made  good 
to  them  by  the  underwriters,  is  called  the  adjustment  of  general 
average.    1  Magens  on  Ins.,  65;  2  Amould  on  Ins.  880. 

The  law  of  general  average,  has  its  foundation  in  equity. 
The  principle  that  "what  is  given  for  the  general  benefit  of  all, 
shall  be  made  good  by  the  contribution  of  all,"  is  recommended 
not  only  by  its  equity,  but  also  by  its  policy,  because  it  en- 
courages the  owner  to  throw  away  his  property  without  hesita- 
tion in  time  of  need. 

Mr.  Justice  Cfrier,  delivering  the  opinion  of  the  court  in  the 
case  of  Ship  "Brutus,''  said:  "In  order  to  constitute  a  case  for 
general  average,  three  things  must  concur:  1st — A  common 
danger;  a  danger  in  which  ship,  cargo,  and  crew  all  participate; 
a  danger  imminent  and  apparently  inevitable',  except  by  vol- 
untarily incurring  the  loss  of  a  portion  of  the  whole  to  save 
the  remainder.  2d — ^There  must  be  a  voluntary  jettison, /ac^«5, 
or  casting  away,  of  some  portion  of  the  joint  concern  for  the* 
purpose  of  avoiding  this  imminent  peril,  periculi  imminenHs 
evitandi  causa^  or,  in  other  words,  a  transfer  of  peril  firom  the 
whole  to  a  particular  portion  of  the  whole.  Sd — ^This  attempt 
to  avoid  the  imminent  common  peril  must  be  successfiil."  Bar* 
nard  v.  Adams,  10  How.  270,  803.  See  also,  Sturgis  v.  Caiy,  2 
Curtis,  C.  C.  59,  66. 

Mr.  Parsons,  in  his  recent  and  very  valuable  treatise  on  Mari- 
time Law,  vol.  1,  p.  288,  says :  ^If  the  sacrifice  or  loss  be  not 
voluntary,  the  very  foundation  of  the  claim  is  taken  away,  as 
that  is  the  right  which  he  who  inflicts  upon  himself  a  loss  for 
the  benefit  of  another,  has  to  compensation.  It  must  be  ne- 
cessary, or  justified  by  reasonable  cause,  for,  if  it  be  not,  it  is 
only  the  wanton  destruction  of  property  by  those  who  are  in 
charge  of  it,  and  they  or  their  employers  must  respond  to  the 
full  value  of  what  is  lost.  It  must  be  successful,  for  if  it  does 
not  save  other  property  or  interests,  there  is  in  the  first  places 
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BO  Baeri&oey  as  it  majr  be  presamed  that  the  pioperfy  jettifioiied 
would  have  been  lost  with  the*  Fast;  and^  in  the  next  place,  if 
no  one  is  benefited  by  the  sacrifice,  no  one  can  be  called  on  to 
contribute  a  portion  of  what  was  saved  for  him,  in  order  to 
malEe  the  loss  equal* 


What  is  midtrtUml^b§  JORamf 

Jettison  is  defined  in  tlM  Bhodiaa  law  to  be  jtbOms  m&mmm 
fadns  levawddB  navis  graiia,  a  heaving  overboard  of  the  goods  in 
order  to  save  the  ship.  It  is  the  most  perfect  example  of  a 
general  average  loes^  and  when  made  intentionally;  for  the 
eake  of  saving  the  whole  adventure  firom  imminent  dangeiv 
is  generally  admitted  as  giving  a  claim  to  contribution. 


What  is  reqmred  cf  the  master  in  a  ta9e  ofjdXlson? 

The  oocasiens  jnA  es^cnmstanees  of  the*  jettiMOtt  ought  to  be 
carefully  inscribed  in  the  log-book,  together  with  the  exact 
quantities  of  the  articles  so  lost,  as  fiur  as  they  can  be  ascertain- 
ed Ihe  objeets  thrown  overboard,  nanst  hsM  been  expressly  se- 
lected fiir  the  purpose;  and  eare  should  be  taken  to  throw  over- 
board the  moat  weighty  and  least  valuable  articles  first,  if  time 
3nd  other  circumstances  will  pennit  of  the  selection  being  made. 


f 
V  the  case  admits  of  dday^  shotUd  the  matter  eomsM  with  the 
€§botsamd  arew^  before  makiag  ajettisomf 
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Most  of  the  codes  of  8ea-la¥r9  require  the  master  to^  oomalt 
the  officers  and  crew  be&Mre  makmg  a  jettison.  Where  the  oc- 
casion admits  of  it^  the  master  will  naturally  consult  his  offi- 
cers and  men^  but  to  subject  him  to  their  opinion  is  so  fiu*  tak- 
ing the  government  of  the  ship  out  of  his.  bands.  And  it  is 
obvious,  that  in  those  cases  of  desperate  and  urgent  danger, 
which  allow  no  time  for  hesitation  and  discussion,  no  greater 
degree  of  deliberation  should  be  required  than  may  be  neces- 
sary to  rescue  the  measures  nesorted  to  from  the  reproach  of 
rashness.  Mr.  Chancellor  Kent  has  thus  stated  the  law  cm  the 
subject:  "Consultation  is  not  indispensable  previous  to  the 
sacrifice.  A  case  of  imminent  danger  will  not  permit  it^  bat 
it  inust  appear  that  the  act  occasioning  the  loss  was  the  effect 
of  judgment  and  will;  and  there  may  be  a  choice  of  perils, 
where  there  is  no  possibility  of  safety."  Kenf  s  Comm.  (5th 
ed.)  288.* 


If  the  jettison  is  rendered  necessary  from  the  shi]^  being-  too 
heavily  laden  to  encotmter  the  ordinary  perils  of  the  sea^  does  U 
constitute  a  case  of  contrHnUion? 

The  loss,  in  this  case,  arises  from  the  wrongful  act  of  the  maa* 
ter,  and  does  not  constitute  a  case  of  oontrilmtion.t 


Where  the  loss  or  damage  is  attributable  to  the  usual  chances 
and  accidents  of  the  voyage^  does  a  subsequent  sacrifice  consequent 
upon  such  loss  or  damage^  constitute  the  whole  a  general  average? 

It  does  not  If  there  is  any  contributiem  it  must  be  propor- 
tioned to  the  value  of  the  voluntary  sacrifice.    Hence^  when 

•  A  ooBsaltftUoD  bHwMD  lh»  mMtor,  offloera  and  orew,  ttumgh  In  ■oiitf  Miw  proper  lo  prsotte 
A  ▼olantMTT  ■Mrifloe,  li  not  esMntUl  to  make  a  caae  of  General  Average,  ftfciaitfnii  he  Ob^  %», 
Atftflf,  18 Cortia  (Peters), Sap.  a. Bap.  178.   NoU  toMM. 

tSftif  tba>m^BairertiiinMaertheTenel,at1hettmeornflIngron  the  TOjage,  oaiaetf  OL  tea- 
tribiited  to  prodooe  the  neceaaity  for  the  Jettison,  the  loss  to  not  within  the  exoepUon  of  the  peril* 
ef  the  seaa,  and  the  veasel  is  Mable-  Cor  the  whole  maue  of  the  goods  thrownr  erervMrdL 
10 Howard, Itt^lOe ;  17  Howard.  100» UO  » l»liatne.S67.    NoUtoid  JUL 
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ihe  masts,  spars,  rigging  and  sails  of  a  vessel  at  sea  were  car- 
ried away  by  the  violence  of  the  weather,  and  after  hanging  by 
the  vessel's  side  for  half  an  hour,  were  cut  loose  for  the  pres^N 
vation  of  the  vessel  and  cargo,  the  owners  were  held  not  enti- 
tled to  contribution,  unless,  indeed,  for  the  loss  incurred  in  sep- 
arating the  masts  and  rigging  from  the  hull,  after  they  were 
carried  overboard  by  the  violence  of  the  weather.  The  contri- 
bution could  only  be  proportioned  to  the  value  of  those  articles, 
when  thus  hanging  by  tiie  side  of  the  vessel.  Nickerson  v. 
Tyson,  8  Mass,  467. 

By  some  adjusters,  the  value  of  the  wreck  itself,  as  a  wreck, 
is  allowed  in  general  average.  But  this  is  not  usual  in  New 
York.  The  first  or  actual  cause  of  the  loss  was  not  voluntary, 
but  was  a  loss  by  a  peril  of  the  sea;  and  although  the  loss  of 
the  sales  and  rigging  was  made  absolute  and  complete  by  the 
act  of  cutting  away  the  wrecks  the  true  nature  of  that  loss 
must  be  looked  for  in  the  original  incident,  and  the  cutting 
away  afterwards  must  be  considered  only  the  consummation  of 
the  inchoate  act 


In  order  to  give  a  daim  to  a  general  ai^eragewntribution^fnust 
the  loss  be  submitted  to  under  the  pressure  of  a  real  and  imminent 
danger? 

It  is  an  undoubted  requisite  of  a  general  average  loss  that 
it  should  have  been  incurred  under  the  pressure  of  a  real  and 
imminent  danger.  The  sacrifice  may  have  been  bonafide,  made 
with  a  view  tp  the  general  safety;  but  it  can  give  no  claim  to 
contribution  unless  that  safety  shall  appear  to  have  been 
really  endangered.  I  am  not  bound  to  make  good  to  another  a 
loss  he  has  intentionally  incurred,  with  a  view  to  my  benefit, 
if  such  loss  was  one  which  a  man  of  ordinary  firmness  and 
sound  judgment  would  not,  under  the  circumstances,  have  subi 
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pressure  of  8cmie>real  and  inuMdislely  iinpendiiig  daiigerytiad 
•^Boast  hove  been  resotted  toastheiMle  neaiiB  of  esosping  tte* 
«inictioiu    Amould  ou  Id8.|  ^  884. 


due? 

Wlffire  ihe  general  safety  of  the  wliole  odrentare  is  not  im- 
imiUed,  a  loss  incurred  for  tbe  safely  of  part  gives  no  claim  to 
eontribation« 

:In  ithe  wasBoe^WAjj  where  cxzpenditareB  appear  to  have  been 
made  tiot  for  the  joint  benefit  of  both  ship  and  cargo,  but  for  the 
benefit  either  of  the  ship  alon^  or  of  the  cargo  ak>ne^  thej  can 
give  no  claim  to  general  average  contribation,  bat  will  be  a 
charger  on  the  owner  of  the  particular  interest  benefited  iherebf  ^ 


Must  Ae:  general  mfeip  he  the  obfed  of  ike  itur^f 

It  nrast^  and  if  made  with  any  other  object,  it  can  give' 
daim  to  contribution* 


Is  the  freight  cf  jMisoned  gwds  to  be  (kmtrffmtedji>rf 

In  case  of  jettison  of  goode^  as  the  shipowner  cannot  entiiie 
himself  to  the  freight  of  them,  since  be  is  prevented  from  de« 
Imring  them  at  the  port  of  destination^  this  freight  is  bidnAed 
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in  the  amount  of  saGrifioe,  and  must  be  contributed  for.    The 
Nadianiel  Hooper,  2  Sumner's  B.  642. 

The  owner's  freight  beingi  so  to  speak^  contained  in  the 
goods,  shares  the  fateof  the  merchandise,  and  is  jettisoned  with 
the  goods  thrown  oyerboard. 


Is  a  jetHvm  of  Dedc4oad  KMoffy  canMbuted  far  in  gmanA 
average? 

Goods  shipped  on  deck  contribute  if  sayed,  but  if  lost  by  jet- 
tison, they  are  not  entitled  to  the  benefit  of  general  average ; 
for  they,  by  their  situation  increase  the  difficulty  of  the  naviga- 
tion, and  are  peculiarly  exposed  to  periL  Dodge  y.  Bartol,  6 
Greenl.  286;  Gram.  y.  Aikin,  18  Maine  B.  229;  Hampton  y. 
Brig  Thaddeus,  4  Martin,  N.  S.  682. 

On  proof,  however,  that  they  are  so  carried  according  to  the 
common  usage  and  course  of  trade  on  the  voyage  for  which 
they  are  shipped,  they  are  contributed  for,  if  jettisoned,  like 
other  goods;  and  no  notice  to  the  underwritisrs  of  the  existence 
of  such  custom  is  necessary  in  order  to  make  them  liable,  they 
being  bound  to  know  the  usage  of  the  particular  trade.  Taun- 
ton Copper  Co.  v.  Merchants'  Ins.  Co.,  22  Pick.  108, 118  to  116. 

Were  the  consenting  parties  alone  concemAl,  viz.,  the  ship- 
owner who  takes  a  deck-load  and  the  merchant  who  ships  it^ 
there  would  probably  be  but  little  dispute,  because  each  would 
be  cognizant  of  the  risk  he  thereby  incurred, — ^the  one  of  losing 
his  goods,  the  other  of  losing  his  freight,  and  both  of  them  im- 
periling the  entire  joint  adventure.  But  there  are  two  other 
classes  of  persons  whose  interests  may  be  injured  by  this  pro- 
ceeding. Ist-— There  may  be  shippers  of  goods  below  deck  to* 
tally  unconnected  with  the  proprietor  of  the  goods  on  deck, 
and  perhaps  ignorant  when  they  sent  their  property  on  board 
of  the  intention  of  carrying  any  deck  cargo.    They  will  urge 
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that  in  case  the  deck-load  is  thrown  overboard,  although  for  the 
general  preservation,  they  must  not  be  called  upon  to  contribnte 
to  the  loss,  inasmuch  as  thej  never  assented  to  goods  being 
placed  on  board  in  an  extra-dangerous  situation  at  their  risk; 
but,  on  the  contrary,  that  they  are  the  injured  parties  by  the 
general  increase  of  danger  caused  to  the  whole  of  the  interests 
through  carrying  a  deck-load  at  all.  They  will,  at  most,  consid- 
er themselves  unconcerned  in  the  fate  of  goods  on  deck,  whether 
they  be  safe  or  lost;  and  will  not  consent  to  contribut<e  to  re- 
instate the  loss  of  them,  although  admitted  to  have  been  vol- 
untary and  determined  on  to  relieve  the  ship  when  she  was  in 
danger.  2d — The  underwriter's  interest,  though  in  general 
terms  concurrent  with  that  of  the  parties  whose  property  is 
by  them  insured,  is  not  in  all  respects  identical.  And  though 
the  original  parties  to  a  jettison  of  deck-load  might  have  to  pay 
their  proportion,  the  undennriters,  unless  their  consent  to  risk 
of  deck  cai^  had  been  specially  obtained  previojnsly,  would 
object  to  contribute  towards  the  jettison  of  such  goods,  whether 
they  have  insured  the  cargo  itself  the  ship,  or  the  freight 
They  object  to  it  as  an  additional  and  unwarrantable  risk;  one 
not  contemplated  in  the  rate  of  premium  they  ordinarily  charge. 

Deck-load,  is,  therefore,  usually  at  its  own  risk,  and  must  pay 
its  own  charges;  these  are  called  special  charges,  and  must  be 
deducted  from  the  net  value  before  contributing  to  the  general 
average. 

Deck-load,  tHbugh  not  contributed  for  in  general  average 
when  sacrificed,  must  contribute  for  the  sacrifice  in  addition  to 
iti?  own  special  expenses  or  charges. 


Is  the  cutting  or  dipping  of  the  cabUj  for  the  purpose  ofput- 
ti$ig  to  sea  on  accownl  of  the  danger  of  going  ashore^  or  running 
foul  of  other  vessels^  or  to  avoid  anpother  impending  perils  a  sulh 
jed  of  contribution? 

r 
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When  a  ship  at  anchor  is  in  danger  of  driving  on  a  lee  shore^ 
dnring  a  gale;  or  when  another  vessel  riding  near  her,  is  driv** 
ing  towards  her,  and  a  collision  becomes  probable,  or  when  in 
violent  weather  it  becomes  necessary  to  leave  an  anohorage,  it 
being  no  longer  safe  to  remwi  there,  and  it  is  found  impossible 
to  weigh  the  anchors;  or  when  to  extricate  a  vessel  that  has 
got  ashore,  her  anchors  and  cables  have  been  carried  oat  for  the 
purpose  of  heaving  her  afloat ; — ^when.  in  any  of  these  cases  the 
general  safety  is  secured  by  slipping  from  or  cutting  away  the 
ground-tackle,  such  loss  is  to  be  made  good  in  general  average. 
The  ropes  or  chains  must  really  have  been  cut  or  slipped  for 
that  purpose;  and  there  must  have  been  some  reasonable  ex** 
pectation  that  their  sacrifice  would  produce  the  effect  desired  and 
intended.  Proper  precautions  should  have  been  taken,  also,  for 
the  recovery  of  the  anchors  and  cables,  by  having  buoys  attach- 
ed to  them  previously  to  slipping. 

In  making  good  anchors  and  cables  slipped,  it  is  the  custom 
to  charge  the  entire  cost  of  the  anchor,  and  two^thirds  of  a 
rope  cable ;  also  two-thirds  the  price  of  a  chain  cable.  When 
chain  cables  were  first  introduced  in  this  country,  they  were  by 
many- insurance  companies  exempted  from  the  deduction  of  a 
third  new  for  old,  for  the  purpose  of  encouraging  their  intro* 
duction.  In  England  it  is  the  custom  to  charge  five^iixths  of 
the  price  of  a  chain  cable  to  general  average. 


Is  the  loss  of  a  caJM  and  anchor^  by  anchoring  of  necessity 
wider  extraordinary  circumstances  in  an  unusual  and  dangerous 
place,  a  case  for  contribution? 

Mr.  Parsons,  in  his  Treatise  on  the  Maritime  Law,  vol.  1, 
page  290,  states:  ^'If  the  vessel  was  obliged  to  anchor  in  an 
unusually  dangerous  place,  to  avoid  a  worse  danger,  or  upon  a 
rocky  bottom  which  threatened  to  chafe  or  out  the  cable,  or 
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Ofttch.  and  break  the  anchor,  and  iu  this  waj^tib^  or  both  ^re 
lost,  it  might  be  a  difficult  queatiai>-'<-of  hct^  howeveri  xaAar 
than  law — ^whether  this  was  an  average  loss.  The  question 
would  be,  was  it  a  voluntary  sacrifice,  or  only  an  exposure  to 
one  of  those  sea  perils  which  the  ship  must  encounter  whenever 
thejr  occur,  and  which  would  bring  this  loss  rather  within  the 
description  of  loss  by  wear  and  tear,  than  of  voluntary  sacrifice 
It  is  obvious  that  this  must  depend  on  the  circumstances  of  the 
case.  We  should  say,  however,  that  a  loss  of  this  kind  should 
not  be  considered  as  voluntary,  and,  therefore^  should  not  be  re- 
garded as  Bn  average  loss,  unless  the  anchoring  in  that  place  or 
way  was  unusual  and  imnecessary,  except  for  the  purpose  of 
saving  the  cargo  from  some  peculiar  peril,  and,  but  for  this  pur- 
pose, would  not  have  been  done." 

Mr.  Phillips,  in  his  Treatise  on  Insurance,  vol.  2,  §  1,296,  is 
of  opinion  that,  ^<if  such  a  loss  take  place  under  extraordina- 
ry circumstances,  within  the  risks  insured  against,  or  in  conse- 
quence of  the  unusually  violent  operations  of  the  perils  as- 
sumed by  the  insurers,  it  is  difficult  to  reduce  this  damage 
within  the  mere  wear  and  tear  of  the  voyage,  upon  any  princi- 
ple which  would  not  exonerate  the  insurers  from  all  average  on 
account  of  damage  to  the  ship.  Whether  it  is  to  be  considered 
general  average  depends  upon  its  being  incurred  purposely.  If 
a  ship,  as  often  happens,  come  to  anchor  to  avoid  going  upon  a 
lee  shore,  and  can  escape  from  this  perilous  situation  only  by 
cutting  or  slipping  her  cable,  this  is  a  sacrifice  intentionally 
made  under  extraordinary  circumstances,  and  as  directly  for  the 
general  safety  as  any  jettison  or  other  sacrifice  can  be  imagined 
to  be  in  any  case  whatever.  The  loss  o#the  cable  and  anchor, 
or  the  expense  of  recovering  them,  seems  to  come  in  such  case, 
or  under  other  extraordinary  and  perilous  circumstances,  within 
the  principles  of  general  average." 

There  is  a  diversity  of  opinion  on  this  question..  j9ome  are 
of  opinion  that  this  damage,  whether  it  happen  in  the  usual 
course  of  the  voyage,  or  under  extraordinary  circumstances,  is 
a  part  of  the  wear  and  tear  of  the  ship,  for  wliich  the  own^  is 
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GBtkled  to  no  contribution  from  the  owner  of  the  csngo^  or  in* 
demniiy  from  his  underwriters. 

Mr.  Arnould  states  that|  '^wbere  the  ship  in  order  to  avoid 
mature,  or  a  lee  shore,  oasis  anchor  in  a  foul  and  rocky  bottom 
in  some  wmsual  place  of  onchoragei  and  the  cable  is  conse- 
quentlj  chafed  asunder  by  the  friction,  or  the  anchor  so  firmly 
wedged  fliat  it  caxmot  be  weighed,  it  has  been  a  subject  of  great 
discussion,  especially  amoo^  the  Gtonan  lawyers,  whether  ih» 
damage  thus  occasioned  is  a  general  average  loss«  It  appears 
that  in  practice  it  is  frequently  ac^usted  as  such;  but  on  prin« 
oiple,  as  the  damage  thus  incurred  was  not  intended  or  antici^ 
pated  as  the  result  of  the  act,  as  it  was  directly  caused  not  by 
Ihe  agency  aad  will  of  man,  but  by  tibie  force  of  the  elements, 
it  ought  not  to  be  considered  a  general  average,  loss*''  Arnould 
on  Ins.,  vol.  2,  p.  897* 

Though  the  language  of  the  American  and  English  cases  and 
books  is  uniform,  that  to  constitute  a  general  average  loss,  the 
act  and  volition  of  man  is  requisite;  a  loss  of  cable  and  anchor 
by  anchoring  in  an  unusually  dangerous  place,  if  the  xesult  of 
mk  intention  to  save  the  cargo  from  some  is^pending  peril,  is,  in 
practice,  not  unfrequen^  actuated  as  a  general  average. 

But,  when  a  ship  in  her  ordinary  navigation  drops  her  anchor 
among  rocks,  or  moorings  of  other  vessels,  and  afterwards  finds  it 
impossible  to  weigh  it,  and  is  in  conseqiience  obliged  to  unshackle 
the  chain  or  cut  the  rope  cable,  the  loss  is  borne  by  the  owner; 
for  the  anchor  and  cable  were  in  &ct  lost  as  soon  as  they  were 
dropped,  just  as  much  as  if  the  cable  had  immediately  broken. 
Ihey  were  in  a  situation  from  which  they  could  not  be  recov- 
ered, and  so  there  could  be  no  claim  as  for  a  voluntary  loss. 
I^  however,  a  vessel  is  driving  with  her  anchor  down,  or  being 
in  danger  she  lets  go  her  anchor,  and  it  hooks  or  drops  into 
moorings,  rocks,  &c.,  and  she  is  obliged  to  slip,  then  it  becomes 
general  average.  Or,  in  case  of  a  vessel  fouling  another 
sbip's  ground- tackle^-if  the  anchor  could  have  been  recovered 
in  ordinarily  fine  weather,  but  a  gale  coming  on  makes  it  highly 
dangerous  for  her  to  ^remain  where  she  is,  and  the  cable  is  in 
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consequence  cat  or  unshackled,  the  loss  then  ranks  as  general 
average. 

If  an  anchor  hj  which  a  vessel  is  moored,  is  lost  by  the  part- 
ing of  the  cable,  the  loss  is  denominated  <^wear  and  tear,"  and 
is  borne  alone  by  the  owner.  It  is  an  ordinary  casualty  to 
which  vessels  are  liable. 

When  anchors  and  cables  are  regained  after  others  have  been 
bought  to  replace  them,  they  are  generally  sold  for  the  benefit 
of  those  concerned  with  their  loss,  and  the  net  proceeds  of  their 
sale,  after  deducting  the  salvage  and  other  expenses,  go  in  re- 
duction  of  the  cost  of  new  anchors  and  cables*  If  they  are 
picked  up  previous  to  new  ones  being  purchased,  then  the  sal- 
vage and  all  other  expenses  of  the  recovery  is  chargeable  in 
general  average. 


When^  in  ctmsequence  of  some  disaster j  U  becomes  necessatff  for 
the  common  safety  of  skip  and  cargo,  for  the  master  to  put  inio 
a  port  out  of  the  course  of  the  wpage,  what  charges  and  ezpeiues 
usually  bdong  to  general  averaged 

By  the  laws  of  most  of  the  commercial  states  of  the  United 
States,  if  a  master,  in  consequence  of  some  disaster,  for  the 
common  safety  of  ship  and  cargo,  voluntarily  puts  into  a  port 
of  refuge,  and  there  necessarily,  and  for  the  common  ben^t, 
Unloads  the  cargo  to  repair  the  ship,  and  the  ship  is  repaired 
and  completes  her  voyage ;  the  piloti^  and  towages  in  and 
out;  custom-house  and  health  officer^s  fees;  Notary's  account 
for  protest ;  survey  of  the  ship  to  determine  her  condition  on 
arrival;  postage  and  telegraphic  dispatches,  when  not  repairing; 
the  wharfage  on  the  ship;  the  wharfage  and  storage  of  the 
cargo;  the  expenses  of  unloading  and  re-loading;  accidental 
damage  done  to  the  cargo  in  consequence  of  unloading;  hire 
of  people  to  guard  the  property  or  to  pump  the  ship ;  oonunis* 
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sions  on  adyances  by  the  sliip's  agent,  so  far  aB  the  same  are  for 
general  average  purposes ;  adjuster's  fee ;  commissions  for  custody 
of  cargo ;  and,  in  general,  all  the  other  expenses  incurred  for  the 
general  good,  and  not  properly  belonging  to  the  repairs  of  the 
ship,  including  the  wages  and  proyisions  of  the  crew  from  the 
time  the  ship  voluntarily  changed  her  course  to  go  into  the 
port,  to  the  time  she  left  it  to  resume  her  voyage ;  are  consider- 
ed as  general  average  charges,  and  are  contributed  for  by  ship, 
freight  and  cargo,  according  to  their  respective  values. 

Judge  Marvin,  in  his  recent  decision,  in  the  case  of  Roberts, 
et.  al.j  V.  Ship  Ocean  Star  and  cargo,  says — ^^  It  is  an  obvious  prin- 
ciple of  equity,  that  whenever  expenses  have  been  necessarily 
incurred  for  the  common  benefit  of  two  or  more  interests,  by 
a  person  authorized  to  act  on  behalf  of  the  parties  concerned, 
the  interests  benefited  ought  to  contribute  to  the  expenses,  in 
proportion  to  their  respective  values;  And  whenever  expenses 
have  been  rightfully  incurred  for  the  benefit  of  one  interest 
alone,  that  interest  ought  to  bear  the  burden  of  it" 

Bearing  this  principle  in  mind,  it  will  be  no  difficult  matter 
to  ascertain  what  proportion  of  expenses  and  charges  are  appli- 
cable to  general  average,  when  a  vessel  puts  into  a  port  to  re- 
fit, &c. 

Surveys. — On  arrival  at  an  intermediate  port  in  distress,  the 
first  survey  held  on  the  vessel,  as  it  regards  the  collective  inter- 
ests, is  general  average.  So  are  all  other  surveys  requisite  for 
^e  instruction  of  the  master  as  to  the  measures  to  be  pursued 
for  the  common  interest  And  when  surveyors  are  intelligent^ 
and  faithful  in  the  discharge  of  their  duties,  uninfluenced  by 
private  or  local  interests,  tiieir  report  is  entitled  to  credit,  and 
IB  a  very  usefiil  document  in  the  settlement  and  adjustment  of 
losses.  But,  the  master  is,  in  no  case,  bound  to  follow  the  re- 
commendation of  surveyors,  nor  will  their  recommendation  re- 
lelieve  him  or  his  owners  from  any  portion  of  their  just  and 
legal  responsibility  for  his  acts.  Uiider  the  impression  that 
surveys  are  necessary  to  justify  the  acts  of  the  master,  and  that 
the  cost  of  them  is  general  average;  he  permits  the  consul  or 
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agent  to  send  on  board  his  veseel  several  sets  of  men,  at  dlnnrw 
ent  timesi  going  through  all  the  forms  of  written  appointmeniy 
return,  and  record;  when,  perhaps,  onlj  one  survey  and  one  rs^ 
party  comprising  distinctly  what  they  saw  and'recommendedt  ia 
all  that  is  needfuL  It  is  obvious,  that  this  practice  of  multi* 
plying  papers,  is  not  done  so  much  with  a  view  of  benefiting 
the  master  or  his  owners,  aa  with  a  view  of  justifying  chargM# 
^ot  only  are  the  Consul's  and  agent's  own  fees  thus  enhanced^ 
but,  incidentally,  more  surveys  are  oalled,  and  more  repKffia 
made  and  authenticated,  than  are  useful  or  needfiiL  Tim 
psaetiee  has  increased  so  much  of  late  years,  and  reflects  sa 
much  on  the  skill,  judgment,  and  intelligence  of  the  master^ 
that  he  who  wishes  to  advance  his  reputation,  should  take  every 
porecaution  to  check  the  abuse.  No  vessel  can  enter  a  South ' 
American  port  in  distress,  and  escape  the  payment  of  four  or 
five  hundred  dollars  to  surveyors  and  consular  officers.  And  it 
IB  to  be  regretted,  that  this  practice  prevails  to  a  greater  extent 
amongst  the  representatives  of  the  United  States  in  foreigp< 
ports,  than  with  others.  Attempts  have  been  made  to  ^fi>rm 
tius  abuse  by  Federal  Legislation,  but  as  yet*without  suckMA 

The  consul  requires  the  master,  to  address  to  him  a  written, 
request  for  a  survey.  He  then  makes  an  appointment  of  two^ 
QK  more  persons;  these  persons  examine  the  vessel  and  maka  a 
written  report,  for  which  service  the  consul  pays  them  a  larga 
&a  The  consul  records  the  master's  letter,  the  act  of  appoints 
lEMnt,  and  the  report,  makes  a  certificate  of  the  authenticity  of 
each,  and  two  or  three  copies,  all  of  which  he  authenticates,  and 
dbarges  fi)r  each  certificate.  Thus  a  mere  preliminary  survey 
is  made  to  oost  from  seventy*-five  to  one  hundred  dollars,  when 
^  whole  thing  might  and  should  be  accomplished  for  tea 
doUais. 

There  is  neither  law  nor  necessity  for  the  interfarence  of  a. 
Ooosul  of  the  United  Statea  in  the  appointment  of  surveyed;] 
any  coanpetent  men  may  be  seleeted,  with  the  approbation  of 
tbs  master,  and  he  may  agree  with  them  as  to  fees;  in  the  same> 
manner  as  he  may  bargain  for  anything  else.    Whenever  them 
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Imports  are  finally  made  up,  it  will  be  expedient  to  Iiave  one  cer- 
tificate fi*omtlie  consnl  that  the  suryejors  appeared  before  him 
and  verified  their  acts;  but  even  this  may  be  dispensed  with. 

Expenses  of  Unloading" : — ^If  the  ship  arrives  in  a  port  of  dis- 
tress in  a  leaky  condition,  or  in  such  a  condition  as  makes  it  ne- 
cessary that  she  should  be  discharged  for  the  common  benefit^ 
the  expenses  of  hiring  men  to  pomp  and  unload  the  ship^  and 
to  remove  the  cargo  from  the  wharf  to  a  w;arehon8ey  the  wharf- 
age on  the  cargo  upon  landing  and  the  use  of  trucks  and  labor 
in  storing  the  cargo,  are  all  expenses  incurred  for  the  common 
benefit,  and  should  be  apportioned  upon  the  ship  and  carga 
Phillips,  Stevens  &  Benecke,  124.  The  ship  and  cargo  being 
separated,  each  interest  thereafter  should  bear  its  own  expense^ 
Bxcept,  indeed,  where  they  are  again  re-united,  and  the  voyage 
completed,  when  the  expenses  are  adjusted  according  to  the  law 
of  the  port  of  delivery. 

Pilotage  into  port,  fees  of  entry  at  the  custom-house,  the 
notary's  fees,  surveyor's  and  divers  fees  for  surveying  the  ship 
and  diving  under  her  bottom  before  an  abandonment  of  the 
voyage,  with  a  view  to  determine  the  question  of  repairs,  the 
eosts  of  a  salvage  suit  instituted  against  ship  and  cargo,  are  all 
generally  apportioned  upon  ship  and  cargo. 

The  accounts  of  the  master's  agent  or  consignee  divide  them- 
selves into  three  classes — Ist,  disbursements  on  account  of  the 
ship  or  materials  alone ;  2nd,  on  account  of  the  ship  and  cargo}. 
8df  on  account  of  the  cargo  alone.  His  commissions  arrange 
themselves  in  the  same  manner.  Care  ought  to  be  taken,  parti* 
eularly  as  to  the  labor  bills,  that  the  charge  is  entered  to  the 
right  account  uid  for  the  rig^t  time,  and  that  the  account  shows 
fully  the  cause  or  nature  of  the  charge. 

Repairs^  in  which  is  to  be  included  the  dockage  or  wharfego 
of  the  ship  while  undergoing  them,  are  never  contributed  for  in 
general  average-— except  where  they  are  made  necessary  by  an 
in^iry  voluntarily  inflicted  for  the  common  safety,  or  where 
they  are  temporary  merely,  and  necessary  to  save  and  cany  on 
the  cargo,  but  are  afterwards  of  little  or  no  benefit  to  the  ship. 
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So  far  as  such  temporary  repairs  are  of  any  lasting  or  peculiar 
Value  to  the  ship-owner,  he  must  pay  for  them. 

But  when  instead  of  discharging  cargo  at  an  intermediate 
port,  the  vessel  goes  into  dock  for  repairs  with  cargo  on  board, 
the  charge  is  generally  allowed  as  a  proper  subject  of  general 
average. 

According  to  the  decisions  of  some  of  the  French  tribunalSi 
the  expenses  pf  unloading,  storing  and  re-loading  the  cargo  to 
make  repairs,  in  a  port  of  refuge,  in  consequence  of  damage  done 
to  the  ship  by  storms  or  other  vis  major ^  and  not  voluntarily  in- 
flicted for  the  common  safety,  are  not  subjects  of  general  average 
contribution,  but  fall  on  the  ship  alone ;  the  ship-owner  being 
held  bound  to  keep  his  ship  in  repair,  and  must,  therefore,  pay 
the  expenses  of  unloading  to  make  the  repairs.  Code  de  Com- 
mercej  par  M.  Bogron^  Art.y  403  et  Com,  Emengvfi?s  TraiU 
des  Assurances^  note  by  Boulat/f  Paty,  torn.  1.  p.  620.  Others 
have  held  in  near  accordance  with  our  law,  that  if  the  going  into 
port  was  voluntarily  determined  on  by  the  master  and  crew, 
after  ^^deliberation  motivecj*  under  circumstances  of  pressing  ur* 
gency,  in  order  to  save  the  cargo,  as  well  as  to  repair,  the  ship^ 
that  such  departure  from  the  voyage  is  a  general  average  act,  and 
the  necessary  expenses  of  unloading,  storing  and  re-loading  the 
cargo,  in  order  to  repair  the  ship  and  proceed  on  the  voyage, 
are  to  be  contributed  for  in  general  average.  Droit  Commercial^ 
par  M.  Pardessusj  torn.  8,  §  741.  IVaite  des  Avaries^  par  Ernest 
Frignet,  Paris  1859,  Um.  1.  §  419.  The  French  Code,  Articles 
400  and  408,  makes  wages  and  provisions,  during  a  deviation 
and  delay  for  repairs,  a  particular  average  on  the  ship  when  it 
is  chartered  for  the  voyage,  and  general  average  when  it  is  char* 
tered  by  the  month;  and  the  damages  to  be  repaired  were 
voluntarily  inflicted  for  the  conunon  safely. 

By  the  ^^ Usage  at  Uoyds^  the  pilotage  in;  boat  hire ;  har- 
bor duties ;  quarantine  and  health  dues ;  custom-house  fees ;  pos- 
tages and  dispatches ;  use  of  warps  and  tackle  and  the  whar^ 
age  on  the  ship  while  unloading ;  expense  of  unloading  and  put- 
ting the  cargo  in  store,  are  general  average  charges.    The  cargD 
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being  separated  firom  the  ship  and  stored  in  safety,  the  general 
average  charges  cease.  Storage  of  the  goods ;  cooperage ;  <iigr- 
ing  or  improving  their  condition,  are  charged  to  the  goods  ;  labor 
repleading;  outward  pilotage  and  towage,  are  special  charges  4x> 
freight  Wages  and  provisions  for  the  crew  are  never  char^ 
in  England  to  general  average,  nor  to  the  underwriter  on  ship  er 
frdght    The  loss  &lla  on  the  0hipK>wner.* 


What  is  the  ruJe  with  referenceto  general  mveragejOs  to  momy 
which  the  captain  is  obliged  to  ruise  abroad^  in  order  to  enable 
kim  to  prosectOe  the  vojtage? 

It  appears  to  be  a  rule,  established  in  all  coontries  without 
exception,  that  if  a  vessel,  for  the  necessities  of  which,  upon 
the  passage,  bills  have  been  drawn,  arrive  safely  at  the  place 
of  her  destination,  the  charges  incurred  in  drawing,  sudi  as 
commission,  loss  in  the  exchange,  interest  of  money  advanced, 
etc. ;  must  be  added  to  the  eiher  expenses,  and  repaid  by  the  par- 
ties interested,  according  to  their  respective  shares,  so  lihat  ilie 
charge  of  raising  money  for  defraying  expenses  of  the  nature  of 
a  general  average,  belong  to  general  average ;  those  incurred 
for  paying  a  particular  average  on  this  vessel,  constitute  a  parti- 
cular average,  etc» 


Sale  cf  part  qf  cargo  for  the  eammmkbenefUt 

In  cases  of  absoltfte  necessity,  when  the  master  is  in  aforeign 
port,  and  ias  no  other  means  whatsoever  cf  raising  money ^  he 
may  sell  a  part  of  the  cargo  for  the  purpose  of  procurk^  ftinds, 
And  when  such  sale  is  clearly  made  out  to  have  been  for  the 


•  Tbe  S^AiTMi  La#  proeaads  on  the  priMi|ile  lliat  tiM  JinIL  or  nal  ccmu  ot  otpanwi  it  revooalbto 
for  oil  the  cooBequenoes. 

.iooonUng  to  the  SpaniMk  Oomm^rekA  Code,  if  a  ship  pot  into  an  intermediate  porti  owing  to  a 
leak  proceeding  from  iuberent  defect,  the  owner  !■  chargeable  with  everv  ezpenoe  ontii  ehe  have 
reannied  her  voyage.  If  she  go  there  from  a  neceadt/  whieh  we  call  Particnlar  Avenge,  the 
underwriters  on  ahip  paf  the  whole  expenses.  If  the  foroed  deviation  arise  from  the  stats  or  Ibe 
cargo,  on  Uio  cargo  ail  the  expenses  are  thrown.  FInallj,  if  the  cause  of  patting  into  port  be  one 
in  itself  of  General  Average,  then  all  tba  dJabortemsots  and  the  repairs  are  otalmabis  as  OsiitcM 
Average.   AeCifoSdJU. 
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general  benefit^  it  entitle?  the  owner  of  the  goods  to  claim  a 
general  average  contribution  in  respect  of  the  loss  he  has  sus- 
tained by  the  transaction,  just  as  though  the  goods  had  been  jet- 
tisoned. 8  Eents  Comm.  (5th  ed.)  242.  But  the  losus  arising 
oat  of  such  sale  gives  no  claim  to  contribution  where  the  sale 
J8  effected  to  supply  the  ordinary  expenses  of  the  voyage. 

The  master  has  no  right  to  sell  an  entire  cargo  at  an  inter- 
mediate port  to  raise  funds  to  repair  his  vessel,  etc.  He  has  the 
same  right  to  sacrifice  a  part  that  the  remainder  of  the  interests 
may  reach  their  destination,  as  he  has  to  throw  a  portion  into 
the  sea  to  procure  the  safety  of  the  rest  He  should  therefore,  be 
careful  not  to  dispose  of  more  than  is  absolutely  necessary.  The 
loss  on  such  a  sale  will  form  an  item  in  the  average  adjustment 
and  will  be  applied  to  the  columns  of  disbursements  pro  rata. 
The  loss  is  discoverable  by  making  up  a  simulated  account 
sales,  as  if  the  goods  sold  had  arrived  in  a  sound  state,  from 
which  the  actual  sales  will  be  deducted.  In  settling  with  the 
proprietors  of  cargo  for  average,  the  sound  value  of  their  goods 
sold  will  be  set  off  against  the  amount  claimable  from  them  for 
;general  average  and  charges. 


Wages  and  provisions  of  the  crew. 

The  expense  of  wages,  and  provisions  during  delay  and  de- 
parture from  the  course,  until  the  ship  is  again  proceeding 
ibr  the  port  of  destination,  are  by  the  law  and  the  general  prac- 
tice in  the  United  States  included  in  the  amount  to  be  contribut- 
ed for  in  general  average,  whether  the  damage  which  occasions 
the  departure  or  delay  is  general  or  particular  average. 

Mr.  Amould  speaking  of  these  expenses,  remarks :  ^^  In  Eng' 
land  they  can  give  a  cl&im  neither  to  general  nor  particular 
average,  but  fall  exclusively  upon  the  ship-owner,  upon  the 
principle  that  he  is  bound  by  the  very  contract  of  affireight- 
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ment,  and  as  a  part  of  the  consideration  for  which  the  freight 
is  paid  him,  to  keep  a  competent  crew  on  board,  from  the  com- 
mencement to  the  end  of  the  voyage."  2d.  Amould,  910. 

This  reasoning  seems  inconclusive,  unless  for  consistency  it  is 
extended  to  every  other  expense  incident  to  making  a  port  for 
the  general  safety ;  it  may  be  said  with  equal  force,  that  the 
ship-owner  is  bound  to  pay  every  charge,  ordinary  or  extraor- 
dinary, that  may  be  necessary  to  enable  him  to  accomplish  the 
voyage  that  he  may  earn  the  freight. 

Lord  Tenterden  suggests,  that  whenever  a  vessel  puts  away 
for  the  purpose  of  repairing  damages  which  are  themselves  the 
subject  of  general  average,  the  wages  and  provisions  should  be 
allowed  as  an  accessory.  Abbott  on  Shipping,  Chap.  10,  Sec.  5. 
497.  But  the  "custom  at  Lloyds  "  as  exemplified  in  statements 
made  by  British  adjusters,  ignores  the  rule. 

Marshall,  an  approved  English  authority,  writing  in  1802, 
cites  from  Beawes  the  following  rule :  "Where  a  ship  is  forced 
to  enter  a  port  to  repair  the  damage  she  has  suffered  in  a  storm, 
being  unable  to  continue  her  voyage  without  apparent  risk  of 
being  lost,  the  wages  and  provisions  for  the  crew  from  the  day 
it  was  resolved  to  seek  a  port  to  refit  the  vessel,  to  the  day  of 
her  departure  from  thence,  with  all  the  charges  of  unloading, 
re-loading,  anchorage,  pilotage,  and  every  other  expense  incur- 
red by  this  necessity,  shall  be  brought  into  a  general  average.'' 
Marshall  on  Ins.,  Book  1,  Chap.  13,  Sec.  7. 

This  rule,  thus  approved  in  England,  is  now,  and  always  has 
been,  the  foundation  of  the  American  practice ;  British  courts 
of  law  have  invaded  it  and  the  "  Custom  at  Lloyds,"  has  been 
to  disregard  it  in  many  particulars,  but  nevertheless  the  courts 
of  this  country  have  adhered  to  it 

The  French  Code,  Articles,  400  and  408,  makes  wages  and 
provisions,  during  a  deviation  and  delay  for  repairs,  a  particular 
average  on  the  ship  when  it  is  chartered  for  the  voyage,  and 
general  average  when  it  is  chartered  by  the  month ;  and  the 
damages  to  be  repaired  were  voluntarily  inflicted  for  tho  com 
men  safety. 
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In  the  United  States  wages  are  allowed  at  the  rate  agreed  be- 
tween owners  and  mariners  ofdif;  many  ship-masters  erroneous- 
ly believe  that  they  are  entitled  to  a  particular  sum  p^  dagr 
when  in  a  port  in  disiaress.  If  the  master's  wages  are  $150  per 
month,  he  receives  $5  per  day,  and  if  his  wages  are  but  $60^  he 
receives  but  $2.* 

Many  l«rge  ships  are  sailed  at  a  nominal  rate  and  primage, 
say  $20  or  $80  a^d  5  per  cent.  The  rule  adopted  by  acyusten 
at  New  York,  is,  to  ascertain  what  the  ordinary  wages  per  month 
of  a  skilAil  master  would  be  for  a  vessel  of  similar  kind  and 
class.  And  a  rule  similar  to  this  is  adopted  at  Boston  and  San 
Francisco. 

The  rule  as  to  allowance  for  Provisions^  is  as  follows:  $X 
New  Yorkj  the  master  $1  per  day ;  the  mates  50  cents  eaoh; 
the  seamen  80  cents  each ;  at  Boston^  the  master  $1  per  day; 
the  mates  50  cents;  the  seamen  25  cents ;  at  San  Francisco^  the 
master  $2  per  day ;  the  mates  $1.50,  and  the  seamen,  30  ce&ts. 

Are  the  wages  and  provisions  of  the  creWj  during  the  time  they 
are  employed  in  saving  the  materials  and  cargo  of  a  wrecked 
ghipj  or  while  getting  off  a  ship  accidentally  stranded,  general 
averige  ? 

In  the  case  of  ship  Ocean  Star  and  Cargo,  Judge  Marvin, 
delivering  the  opinion  of  the  court,  said:  "Such  is  the  nature 
of  the  contract  between  the  shipper  and  ship-owner,  and  such  is 
the  law  applicable  to  such  contract,  that  the  master  must  not 
abandon  his  ship  or  cargo  upon  any  ground,  when  it  is  practic- 
able for  human  exertions,  skill  and  prudence  to  save  them,  or 
any  part  of  them,  from  impending  peril.  A  loss  of  the  goods, 
caused  by  negligence,  carelessness  orunskilAilness,  or  any  loss, 
which  might  have  been  prevented  by  human  exertions,  is  not  a 
loss  by  a  peril  of  the  sea,  which  exonerates  the  master  and  ship- 

•  Th«  cQgtom  in  Botlon,  In  oue  of  Iom  of  yenel,  to  to  allow  the  matter  $6  per  day  For.  in^Bm 
fend  board,  while  attfendlng  to  aavlnc  Teiael'i  materiali,  &c. 

Wages  and  proTtofcwi  of  eMra  hands ^  1.  •..  Waiiera,  Cooks  and  Serrants,  to  attend  on  passeng srf, 
mn  not  subjects  of  General  Average  oontributlon,  on  the  ground  that  neither  the  goods  of  pas- 
MBgers  on  board  not  Intended  for  sale,  nor  their  passage-money  pay  average. 

In  Potter  v.  Oceem  Im,  O9.,  8  Sumner's  Rep.  88,  it  was  decided  that  where  a  yessci  meets  with 
Asasler,  awl  bears  up  for  a  port  of  neoessity,  wages*and  prortoions  are  chargeable  as  in  Gsurtl 
Arerage,  although  $he  toeu  in  baUtuL  The  distinction  between  General  and  Particular  Avenge 
being  determined  by  tho  consideration  whether  the  act  to  intended  for  all  concerned  in  the  vtqrsn 
and  not  hi  partlcalar  by  tbo  consideration  who  are  to  oontribate  to  the  indemnity.    Note  to  2aM, 
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owner,  under  their  bill  of  lading,  from  liability.  After  shipwreck, 
the  master  is  bound  to  exert  himself  to  the  utmost  to  save  the 
goods,  and  to  attend  to  their  safe  custodj  and  preservation.  In 
Cordes  v.  Propeller  Niagara,  21,  How.  7,  the  Supreme  Court  of 
the  United  States  held,  that  the  ship-owner  was  liable  for  loss 
and  damage  happening  to  the  cargo  after  the  ship  had  stranded, 
because  the  master  did  not  sufficiently  exert  himself  to  prevent 
such  loss  or  damage.  And  in  King  v.  Shepherd,  3  Story,  858,  the 
ship-owner  was  held  liable  for  the  loss  or  theft  of  a  keg  of  spe- 
cie, happening  while  the  ship  was  stranded  on  the  Florida  reef. 
In  like  manner  the  seamen  are  bound  to  labor  in  saving  the  ma*> 
terials  and  cargo  of  a  wrecked  ship,  under  a  penalty  of  a  for- 
feiture of  their  wages,  and  according  to  the  laws  of  Oleron  la 
plus  grande  pumtion.  The  materials  saved  and  the  freight  in 
the  cargo,  if  the  original  freight  can  be  earned  by  a  transhipment 
of  the  cargo,  are  both  pledged  to  the  seamen  for  their  wages. 
But  although  the  master  and  crew  are  thus  bound  to  labor  in 
saving  the  cargo,  yet  they  are  not  bound  to  do  this,  at  their  own 
or  the  ship-owner's  expense,  after  'the  ship  has  become  a  total 
wreck  and  no  freight  has  been  or  can  be  earned.  If  after  this 
event,  the  i^aster  and  crew  labor  in  saving  the  cargo  or  any 
part  of  it,  they  do  so,  not  as  the  crew  of  the  ship  now  lost,  but  as 
the  agents  or  servants  of  the  shippers,  being  constituted  such 
by  operation  of  law  consequent  on  the  disaster,  and  they  are  to 
be  paid  by  them  a  reasonable  compensation  out  of  the  meiv 
chandise  saved  by  them.  If  they  save  the  materials  or  mate- 
rials and  cargo  together,  the  interest  or  interests  benefited  by 
their  services,  ought  to  pay  the  expense.  Wages  by  the  day  at 
the  rate  of  their  monthly  wages  and  provisions,  would  always 
be  reasonable,  and  is  the  rule  adopted  by  the  French  code.  In 
extraordinary  cases  a  small  additional  sum  might  be  rightfully 
allowed ;  but  they  are  not,  except  for  very  extraordinary  ser- 
vices, entitled  to  the  rewards  of  salvors.  Bridges  v.  Niagara 
Ibs.  Co.  1  Hull,  428 ;  2  Phillips  on  Ins.,  §  1472 ;  Marvin  on 
Wreck  and  Salvage,  §  149,  Code  de  Commerce,  par  J.  A.  Ro- 
gron,  §  261.    General  Aiverage  by  Baily,  124.    Generally,  how^ 
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ever,  on  this  coast,  the  slight  services  of  the  seamen  to  the  car* 
go,  after  the  ship  is  lost,  are  no  more  than  a  fair  equivalent  for 
saving  their  own  personal  effects  by  the  wreckers ;  and  as  to 
any  slight  difference,  de  minimis  mm  curat  lex.  But  if  they 
continue  for  several  days  or  weeks  to  labor  in  saving  the-cargo^ 
as  in  some  instances  they  have  done  on  this  coast  (Florida), 
they  are  entitled  to  be  paid  by  the  day,  as  above  stated,  out  of 
the  cargo  saved  by  them. 

The  cargo  is  not  to  be  made  liable  for  any  part  of  the  wages 
and  provisions  of  the  crew,  during  the  time  they  are  employed 
in  getting  off  a  ship  accidentally  stranded.  Some  average  ad- 
justers, in  the  United  States,  make  the  cost  of  wages  and  provi- 
sions a  common  charge,  from  the  time  that  the  ship,  being  float- 
ed, bears  away  to  go  into  a  port  of  refuge,  to  the  time  the  voy- 
age is  abandoned.*  I  have  not  met  with  any  decision  of  our 
courts  expressly  affirming  or  diBaffirming  this  practice.  There 
are  very  respectable  dicta  against  it.  Justice  Story  says,  ^'that 
the  expenses  of  going  to  a  port  of  necessity  to  refit  can  properly 
be  a  general  average  only,  where  the  voyage  has  been  or  might 
be  resumed.  If  it  has  been  abandoned  from  necessity,  then  it  is 
liot  a  case  for  the  application  of  the  doctrine."  Williams  v. 
Suffolk  Ins.  Co.,  3  Sum.,  510.  2  Parsons  on  Maritime  Law,  S14 
It  appears  to  me  that,  upon  principle,  the  cargo  ought  not  to  be 
held  liable  in  general  average  for  the  wages  and  provisions  of 
the  crew,  when  the  voyage  is  abandoned  at  the  port  of  necessity, 
but  only  where  the  voyage  is  resumed  and  the  cargo  delivered  at 
its  port  of  destination." 


How  are  Salvage  and  Expenses  usuaUy  apportioned? 

When  a  ship  and  cargo  are  saved  together,  as,  by  lightening 
the  ship,  carrying  out  anchors,. &c.,  the  total  salvage  is  appor- 
tioned upon  the  ship  and  cargo,  accor^g  to  their  respective 

•  It  Is  the  general  rule  in  practioe  In  New  York  and  Boaton  m  allow  wages  and  prorlsiona.  tnm. 
the  4|STlatkKi  iq>  to  the  time  of  separation  of  interests.    NoU  to  2d  Ed. 
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values.  But  when  the  ship  is  Wrecked  and  lost,  the  interests 
are  thereby  dissociated,  and,  in  as  much  as  the  different  articles 
of  the  cargo  are  likelj  to  belong  tOidififerent  owners,  each  sepa- 
rate article  of  the  cargo  saved  ought,  as  near  as  may  be,  to  beai: 
its  own  expense  of  saving,  so  that  dry  cotton  belonging  to  one 
owner  shall  not  pay  for  saving  wet  cotton  belonging  to  another, 
nor  silks  pay  for  saving  rail-road  iron.  Articles,  however,  of 
the  same  kind,  saved  at  the  same  time,  by  the  same  salvors,  in 
a  similar  condition,  may  generally  be  charged  with  the  same 
rate  of  salvage.  So,  too,  in  such  cases,  the  wharfage,  storage, 
labor  bills  in  landing  and  sforing  the  goods  saved,  ought,  as 
near  as  may  be,  to  be  charged  to  the  separate  articles  saved,  so 
that  goods  of  great  value  and  little  bulk  shall  not  be  made  to 
pay  the  expenses  on  goods  more  bulky  and  less  valuable.  Ex- 
penses of  sale  should  be  charged  to  the  goods  sold.  In  such 
cases^  however,  the  notary's  fee  for  noting  and  extending  the 
master's  protest,  cost  of  documents  useful  to  all  the  parties  in- 
terested, and  the  costs  of  salvage  suit,  instituted  by  all  the  sal- 
vors conjoined,  against  all  the  property  saved,  are  ordinarily 
treated  as  common  charges  and  apportioned. 

Salvage  on  goods  saved  from  a  wrecked  ship  are  often,  in 
England,  apportioned  pro  ratay  by  average  adjusters,  without 
regard  to  any  difference  in  the  expense  of  saving  the  different 
articles,  on  tbe  ground  of  convenience. 


]^  Masts  are  on  Fire^  and  are  cut  away  to  save  the  ship  and 
cargo,  assuming'  thai,  they  are  of  value  at  the  time  they  are  cut, 
and  the  vessel  is  thereby  savedy  is  this  a  case  of  contribution?* 

This  question  was  raised  but  not  decided  in  the  case  of  the 
general  average  of  the  Ship  "  Qreat  Republic,^'  Lee  v.  Grinnell, 
6  Duer  400,  411.  The  reasons  why  they  should  not  be  contrib- 
uted for,  are  thus  stated  by  Mr.  Justice  Dtier.^— "The  cutting 
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iMray  so  &r  from  being  a  sacrifice  of  the  masts  and  spars,  was  a 
measure  for  their  preservation,  so  &r  from  destroying  any  value 
which  they  then  had,  it  was  the  only  means  by  which  any  part 
of  their  original  value  could  be  restored  and  saved."  Mr.  Jus- 
tice Hoffman  was  of  a  contrary  opinion;  and  Mr.  Justice  Camp' 
bell  declined  to  express  his  views  upon  the  subject.  They 
agreed,  however,  that  the  point  need  not  be  decided  in  this  case, 
as,  in  the  opinion  of  both  of  them,  the  subsequent  event,  which 
defeated  the  expectation  of  safety,  prevented  the  loss  from  be- 
ing one  of  general  average.  The  ship  and  cargo  were  not  saved 
by  the  cutting  away, 

Mr.  Justice  Hoffman  remarked,  ^Mj  own  examination  has 
led  to  the  conclusion,  that  in  the  present  case,  the  damage  to 
the  masts,  would  have  proved  a  case  for  general  average,  had 
the  result  of  cutting  them  away  been  finally  successful.  But 
my  associate,  Mr.  Justice  Duer^  is  much  inclined  to  a  different 
view  of  the  point;  and  I  may  well  distrust  my  own  conclu- 
sions, where  they  do  not  meet  the  approval  of  one  who  has 
made  commercial  law  the  subject  of  such  extended  and  pro- 
found examination." 

This  case  of  the  ^  Qreat  Republic,"  is  considered  one  of  much 
authority  in  determining  the  following  questions. 


1st — Whether  there  is  any  claim  for  contribution^  where  tH 
very  thing  which  is  purposely  destroyed  in  order  to  save  other 
thingSy  could  not  in  any  way  be  savedj  but  must  have  perished  at 
att  events?* 

2d^Whether  in  order  to  found  a  daim  for  contribution,  the 
common  adventure  must  be  saved,  or  the  impending  calamity  aver^ 
ted  by  means  of  the  sacrifice  ? 

Sd — Where  a  cargo  is  on  fire  from  an  accidental  cause,  and 

^OrodeeUv,  Doi^,  3  Fairfield,  190  ;  Nidxnmw.  T^mm,Z}Un,,4A1 ;  Cbl.  /ni.  Cb.  «.  AsMy,  U 
fW«8, 831, 310  ;  1  i*arsan*g  Mar.  Law,  p.  316.  '* 
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ike  vessel  is  scvtUedy  or  water  is  poured  daum  to  extinguish  the 
/href  and  goodsare  thereby  if^nred  which  the  fire  had  not  reached^ 
whether  they  are  to  be  contributed  for? 

The  case  of  the  Ship  ^  Great  Republic/'  was  argaed  in  llie 
Superior  Court  of  New  York,  December  Term,  1856,  before 
Justices  Dtier^  Campbell  and  Hoffman.  Mr.  Francis  B.  Cut* 
ting,  for  Plainti£b,  and  Mr.  Daniel  Lord,  for  Defendants;  two 
of  the  most  eminent  mercantile  lawyers  in  this  country.  Mr. 
Justice  Hoffman^  at  general  term,  February,  1856,  delivered  the 
opinion  of  the  Court,  from  which  the  following  is  extracted: — 

^  About  midnight,  of  the  26th  December,  1858,  the  ship  was 
lying  at  the  foot  of  Dover  8t^:eet,  with  nearly  all  her  cargo  on 
board,  and  her  sails  bent  below  her  royals.  A  fire  broke  out  in 
Front  street,  nearly  in  a  line  with  the  ship,  as  l^e  wind  was 
then  blowing.  The  watchman  awoke  the  second  mate  with  in- 
formation of  the  fire,  and  that  coals  were  falling  about  the  ship. 
All  hands  were  called,  and  stationed.  Men  were  sent  into  the 
fore,  main  and  mizzen-tops,  with  buckets.  The  fore-sail  soon 
burst  into  a  flame.  Attempts  to  beat  out  the  fire  in  it  failed, 
and  the  men  stationed  in  the  fore-top  were  driven  out  of  it 
The  mizzen-top-sail,  and  mizzen-top-gallant-sail  had  then  taken 
fire.  The  crew  attempted  to  extinguish  this,  and  to  cut  the 
sails  adrift  from  the  yards.  These  efforts  were  vain— -the  dry 
cotton  canvas  soon  being  a  sheet  of  flame.  The  firemen  had, 
about  this  time,  arrived  with  their  engines;  but  would  not 
w&rk  on  boaitl,  or  near  the  ship,  for  fear  of  the  blocks  and  other 
articles,  on  fire  aloft,  falling  on  them.  It  was  then  concluded, 
for  the  preservation  of  the  ship  and  cargo,  to  cut  away  the 
masts. 

^Here,  we  may  notice,  was  the  first  determination  to  do  an  act 
of  destruction,  to  contribute  to  the  general  safety. 

^  At  that  time,  the  sails,  spars  and  rigging  at,  and  the  heads 
of^  the  lower  masts,  were  on  fire.  No  material  damage  had 
been  done  to  the  spars  by  the  fire. 

^  In  executing  this  determination,  the  fore-stay  and  fore-top* 
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mast-stay  were  first  cut  away,  and  fell  over  the  starboard  rail 
into  theViock.  The  fore-top-mast  broke  short  oflf,  and  fell  down 
endways,  through  three  decks,  being  on  fire  at  the  time,  and  set 
the  cargo  and  lower  part  of  the  vessel  on  fire.  The  main-mast 
was  next  cut  away ;  and,  in  falling,  carried  with  it  the  mizzen 
and  spanker-masts  by  the  deck.  The  masts,  spars  &c.,  in  £bl11- 
ing,  crushed  the  boats,  rails  &c.,  on  the  starboard  side,  and  the 
houses  on  deck — ^broke  the  steam  engine,  and  did  other  damage. 
The  houses  &c.,  on  the  upper  deck,  were  all  more  or  less  on 
fire  at  the  time. 

<'  After  the  masts,  spars  &c.,  were  cut  away,  the  firemen  came 
on  board  with  their  hose,  and  finally  succeeded  in  putting  out 
the  fire  on  the  deck;  and  it  was  $upposed  that  the  ship  and 
cargo  were  saved.  But  all  the  houses,  companion-ways  on,  and 
the  upper  deck,  rails  &c.,  abaft  the  main-mast,  were  destroyed, 
or  very  badly  burned.  The  cabin  in  the  upper  between-decto, 
with  all  its  furniture,  the  stem  of  the  ship,  rudder  heads,  stores, 
spare  sails,  and  a  quantity  of  bread  in  the  upper  between-decks, 
also  perished. 

'^  It  is  also  found  that  the  masts,  spars  &c.,  cut  away,  were 
nearly  destroyed  by  fire,  after  they  fell  on  deck. 

^  The  fire  on  and  about  the  upper  deck  being  extinguished, 
several  streams  (of  the  engines)  were  removed  to  another  fire 
which  had  broken  out  in  the  ciiy.  After  this  it  was  discovered 
that  the  cargo  was  on  fire  in  the  lower  between-decks,  caused 
by  the  fore-top-mast  falling  through  the  decks,  being  on  fire  at 
the  time.  The  subsequent  measures  were  then  taken,  as  here- 
after noticed. 

"The  first  question  is  this: — Suppose  the  expectations  enter- 
tained at  this  period,  when  some  of  the  engines  were  carried 
0^  had  been  realized,  and  the  disaster  arrested,  would  there  not 
have  been  a  case  made,  as  to  many  items,  for  a  general  average? 
The  fore-stay,  the  fore-top-mast-stay,  the  main-mast,  the  mizzen 
and  spanker-masts  were  voluntarily  cut  away.  The  heads  only 
of  .the  masts  were  on  fire.  They  were  destroyed  after  they  fell 
on  deck    So  the  spars  had  received  no  material  damage,  and 
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were  burnt  on  deck  The  boats,  sails  &c.,  the  steam-engine  and 
houses  on  deck,  were  injured  directly  bj  the  cutting  away  of 
the  masts.  The  evidence  shows  that  these  articles  were  at  the 
moment  of  the  act  of  destruction,  of  an  appreciable  and  consid- 
erable value.  Had  they  fallen  into  the  dock,  and  been  reclaim- 
ed, they  would  certainly  have  yielded  a  considerable  sum  to 
the  owners.. 

<<The  general  rule  is,  that  the  cutting  away  of  masts,  sails, 
boats,  &c.,  is  an  ordinary  subject  of  contribution.  It  is  true, 
^  that  nothing  but  the  presence  of  imminent  danger  will  entitle 
the  owner  to  make  such  a  claim;  and  the  sacrifice  must  at  least 
be  the  apparent  cause  of  extricating  the  ship  firom  her  perilous 
situation.' 

'<  But  there  is  much  authoriiy  to  show,  that  the  demand  for 
contribution  is  not  limited  to  cases,  where  the  voluntary  act 
both  commences  and  completes  the  destruction  of  the  subject 
for  which  it  is  claimed.  It  extends  to  cases  where  the  accidental 
peril  has  beguni  and  the  voluntary  act  has  consummated,  that 
destruction." 

''But  now  arises  a  point,  the  subject  of  no  little  discussion 
and  difficulty.  The  masts  and  spars,  it  is  insisted,  must  have 
been  destroyed.  For  them  there  was  no  possibility  of  safety. 
When  cut  away,  they  were  indeed  of  a  considerable  value,  but 
that  is  not  enough.  The  thing  destroyed  must  have  been  in 
such  a  position  as  that  there  was  a  possibility  of  saving  it,  as 
well  as  of  saving  that  for  whose  safety  it  was  given  up.  What 
is  certain  of  being  destroyed,  cannot  be  treated  as  of  any  value 
—cannot,  therefore,  be  allowed  for. 

*^  The  masts  &C.,  were,  in  fact,  of  value  when  cut  away;  that 
is,  had  a  sudden  flood  of  rain  extinguished  the  fire,  they  would 
have  been  of  value ;  but,  as  exposed,  and  under  the  actual  cir- 
cumstances, they  were  of  no  value.  Their  positive  value  only 
arose  &om  their  being  cut  away — and  as  to  such  only  as  fell 
overboard. 

"So  distinguished  a  writer  as  Mr.  Benecke  gives  this  view  the 
sanction  of  his  authority.    He  says: — ^^ If  the  master's  situation 
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was  such,  that^  but  for  a  voluntary  destruction  of  a  part  of  the 
vessel  or  her  furniture,  the  whole  would  certainly  and  unavoid- 
ably be  lost,  he  cannot  claim  contribution ;  because  a  thing  oasi^ 
not  be  said  to  have  been  sacrificed  which  had  already  ceased  to 
have  any  value.'    (P.  288 — ^London  Ed.) 

^'In  commenting  upon  the  subject,  Mr.  Phillips  makes  the 
following  remarks  (vol.  2,  p.  66 — ^Ed.1858):  *The  correctness 
of  this  position  admits  of  great  doubt.  It  is  inconsistent  with 
cases  of  undisputed  claim  for  contribution,  as,  for  instance, 
composition  with  pirates.  The  more  imminent  the  perij  is,  the 
less  qroestionable  seems  to  be  the  claim  for  contribution  on  ais 
count  of  a  sacrifice  made  to  avoid  it'  ^  I^  indeed^  the  thing  aban- 
doned is  itself  so  exposed  to  destruction  that  it  cannot  possibly 
be  retrieved  and  saved,  and  its  abandonment  cannot  possibly  con- 
iribuie  to  the  safety  of  the  ship  or  crewj  cargo  or  freight j  there 
may  be  ground  of  objection  to  contribution.  But  in  cases  of 
such  objection,  the  construction  will  be  very  liberal  in  favor  of 
oemtribution. '  • 

"In  the  Columbian  Ins.  Co.  v.  Ashby  (18  Peters  831),  the 

.  special  verdict  found,  Hhat  the  captain  in  this  situation^  finding 

no  possible  means  of  saving  the  vessel  or  cargo,  and  preserving 

ibe  crew,  slipped  his  cables  and  ran  the  vessel  ashore.'    The 

ship  was  allowed  for. 

'So  in  Barnard  v.  Adams,  (10  Howard  278),  the  captain 
thought  it  impossible  to  get  by  a  point  without  being  wrecked 
floid  lost;]  he  therefore  directed  the  course  of  the  vessel  towards 
the  shore.  The  ship  was  not  utterly  broken  up;  but  it  would 
cost  more  to  get  her  ofif  than  she  was  worth.  She  was  therefore 
sold.  Justice  Orier  presents  the  charge  of  the  Judge  as  if  thus 
made:  'That  if  the  jury  believed,  that  if  there  was  imminent 
peril  of  being  driven  on  a  rocky  and  dangerous  coast,  where  the 
vessel  would  have  been  inevitably  ^vnrecked,  with  loss  of  ship, 
oargo  and  crew,  and  that  the  immediate  peril  was  avoided  by 
stranding  her  at  a  less  dangerous  place,  it  was  a  case  for  con- 
tribution.' The  learned  judge  enters  into  a  minute  criticism 
of  the  phrase  inevitable,  and  other  expressions.    He  states  tiie 


GfiNfifiAL  A^BAGfi.  109 

plDposition  of  the  plaintiff's  counsel  thus:  ^If  the  common 
peril  was  of  such  nature  that  the  thing  cast  awaj  to  save  the 
rest  would  hare  perished  anyhow^  even  if  not  selected  to  suffer 
in  the  place  of  the  whole^  there  can  be  no  contribution.'  He 
then  proceeds: — ^^If  this  be  the  meaning,  and  we  can  discover 
no  other,  it  is  a  denial  of  the  whole  doctrine  upon  which  the 
claim  for  general  average  has  its  foundation.' 

'^We  cannot  but  observe  that  it  is  contrary  to  truth  of  rea* 
soning,  as  well  as  to  philology,  to  say,  that  a  peril  is  inevitable 
in  reference  to  the  whole  subject  exposed  to  it,  when  the  event 
shows  that  a  portion  of  that  subject  escaped  it  The  good  sense 
and  the  result  of  the  two  cases  in  the  Supreme  Court  of  the 
United  States,  seems  to  me  this  :-^ 

^<  A  state  of  things  may  exist,  and  in  those  cases  did  exist,  in 
which  a  certain  and  common  destruction  appeared  inevitable,  if 
nothing  was  done.  But  if  an  act  was  done,  and  it  resulted  in 
evading  the  peril  as  to  part  of  the  sulgects  exposed^  but  another 
part  was  lost  in  the  act,  the  latter  shall  be  allowed  for;  and 
this,  although  the  peril  incurred  as  to  that  part  was  just  as  sure 
of  leading  to  its  destnictioni  as  the  peril  to  which  it  was  origin 
nally  exposed. 

'^Let  the  case  of  the  Hope,  and  that  of  the  Brutus,  be  tested 
by  the  rule  advocated  by  Mr*  Benecke.  The  vessel  was,  accord- 
ing  to  the  best  judgment  that  existed  in  the  case,  certain  of  be* 
ing  utterly  lost.  She  was  then,  at  the  moment  of  the  act  deter- 
mined upon,  of  no  value*  But  the  act  of  stranding  her  in 
another  place,  while  it  brought  no  greater  or  other  peril  to  her- 
self, was  the  means  of  saving  the  cargo ;  and  for  that  preserva- 
tion,  the  cargo  contributed  to  meet  her  loss. 

^This  reasoning,  derived  from  these  decisions,  seems  tome 
irresistible,  upon  the  hypothesis  of  success  now  presented  The 
masts  and  spars  were  cut  away  to  ensile  the  firemen  to  come 
on  board,  and  to  use  the  most,  if  not  the  only  effectual  mea- 
sures to  avert  the  danger.  They  succeeded  in  extinguishing 
the  fire,  so  thut  entire  sucoess  was  apparently  the  consequence 
of  the  act    The  masts  and  spars  were  of  a  considerable  value 
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at  the  moment  of  their  premeditated  destruction,  as  well  as  the 
ship  Hope  at  the  moment  before  her  stranding.  Every  element 
in  Mr.  Justice  Crier's  propositions,  as  to  what  makes  a  case  of 
general  average,  is  included  here.  There  was  a  common  danger 
in  which  all  participated — ^a  danger  apparently  inevitable  to 
all,  if  no  act  of  man  averted  it  There  waa  a  transfer  of  this 
imminent  peril,  from  the  whole  to  a  portion  of  the  whole.  The 
act  was  eminently  calculated  to  preserve  the  residue  of  what 
waj3  exposed,  and  seemed,  for  a  time,  to  have  done  so. 

^ I  apprehend,  then,  that  although  a  fortuitous  cause  has  begun 
the  work  of  destruction  of  part  of  a  ship — if  a  voluntary  ad 
completes  it,  and  that  act  averts  or  diminishes  the  damage  to  the 
cargo  and  rest  of  the  ship,  there  is  ground  for  contribution;  and 
that  this  rule  is  equaUy  applicable,  whether  it  is  certain  that  the 
fortuitous  cause  would  have  destroyed  thai  portion  \f  left  alone, 
or  not.  My  own  examination  has  thus  led  to  the  conclusion, 
that  in  the  present  case  the  damage  to  the  masts,  spars,  railing, 
and  some  other  articles,  would  have  proved  a  case  for  general 
average,  had  the  result  of  cutting  them  away  been  finally  suc- 
cessful. But  my  associate,  Mr.  Justice  Duer,  is  much  inclined 
to  a. different  view  of  the  point;  and  I  may  well  distrust  my 
own  conclusions,  when  they  do  not  meet  the  approval  of  one 
who  has  made  commercial  law  the  subject  of  such  extended 
and  profound  examination.  Still,  the  propositions  of  the  ad- 
justers, and  the  points  argued  by  counsel,  have  made  it  neces- 
sary to  discuss  and  express  my  opinion  upon  the  point. 

"  It  happily  does  not  become  essential  to  decide  this  question, 
in  consequence  of  the  conclusions  we  have  arrived  at  upon  an- 
other point,  which  I  now  proceed  to  state. 

"I  have  before  noticed  the  rapid  progress  of  the  flames,  and 
the  unavailing  efforts  of  the  crew  to  arrest  them — the  arrival 
of  the  engines,  and  the  circumstances  which,  for  a  short  period, 
rendered  their  arrival  useless.  The  blocts  and  other  articles, 
which  were  falling  from  aloft  upon  the  deck,  menaced  the  fire- 
men with  a  needless  peril,  and  they  refused  to  board  the  ship, 
unless  the  masts  were  cut  away.    The  moment  this  was  done, 
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their  labors  were  bestowed  and  were  effectaal*  The  whole  peril 
appeared  for  an  interval,  subdued  and  averted — success  seemed 
to  have  rewarded  the  efforts  pf  those  engaged,  and  preservation 
to  have  been  won  when  the  sacrifice  was  consummated.  But 
these  hopes  and  expectations  were  disappointed.  The  interval 
of  apparent  security  was  the  period  of  the  most  inuninent  and 
fearful  peril.  All  the  measures  adopted  for  safety  proved 
sources  of  destruction." 

Mr.  Justice  Hoffmaui  in  the  early  part  of  his  opinion,  says, 
"It  will  tend  to  precision  in  understanding  and  correctness  in 
deciding  the  case,  that  the  facts  be  ascertained  as  they  existed 
at  two  distinct  periods.  One  embracing  the  time  between  the 
discovery  of  the  fire,  and  the  time  when,  in  the  language  of  the 
finding, '  the  fire  on  the  deck  was  put  out,  and  it  was  supposed 
that  the  ship  and  cargo  were  saved ;'  and  the  other j  from  that 
period  until  the  ship  was  raised  from  the  bottom,  to  which  she 
had  been  sunk,  and  the  cargo  was  taken  out." 

And  he  now  continues,  ^This  unfortunate  result  brings  us  to 
the  consideration  of  the  facts  attending  the  second  period  of  the 
accident;  and  it  is  necessary  to  understand  these  facts  and 
circumstances  with  regard  to  two  points  of  the  case. 

^First. — ^Whether  they  displace  the  apparent  right  to  a  con- 
tribution for  the  masts,  &c.,  cut  away,  assuming  such  a  right 
to  have  existed. 

"iVb;^,  (and  of  far  more  importance.)  Whether  they  give  n 
foundation  to  the  claim  for  contribution  for  nearly  two-thirds  of 
the  original  value  of  the  ship,  and  for  about  one-half  of  the  car- 
go, as  well  as  of  the  freight. 

*^And  this  last  question  is  to  be  examined  also,  in  connection 
with  all  the  fiEkcts  from  the  commencement  to  the  end  of  the 
disaster. 

"It  is  found,  that  after  the  fire  on  and  about  the  upper  deck 
had  been  extinguished,  and  several  streams  had  been  removed 
to  attend  another  fire  in  the  ciiy,  it  was  discovered  that  the  ship 
and  her  cargo  were  on  fire  in  the  lower  between-decks,  caused 
by  the  fore-top-mast  falling  down  through  the  decks  (it  being 
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on  fire  at  the  time),  and  thus  setting  the  cargo  and  the  ship  hi 
the  lower  between-decks  on  fire.  When  discoyered,  it  had  mudi 
headway  that  all  attempts  to  eactinguish  it  firom  above  w&De 
soon  found  to  be  fruitless;  and  the  ship  was,  therefore,  scnttled 
in  three  separate  places,  and  soon  aunk  down  ten  feet,  when 
she  struck  the  bottom.  Every  effort  to  put  out  the  fire  was  in- 
effectual, and  the  ship  burned  for  two  days,  when  being  burned 
to  the  water's  edge  fi*om  afl  to  about  the  fore-mast,  it  was  em" 
tinguished.  The  cargo  was  burned  badlj  in  the  second  and 
third  between-decks;  but  that  in  the  lower  hold  was  only  dam" 
aged  by  water. 

^Up  to  the  time  of  cutting  the  masts  away,  the  cargo  hadsus* 
tained'no  damage  by  either  fire  or  water;  nor  was  it  damaged 
by  tiie  water  thrown  in  or  on  the  ship  to  extinguish  the  flames 
on  the  upper  and  in  the  upper  between-decks;  and  not  until 
the  fire  was  discovered  below,  caused  by  the  falling  of  the  fore*- 
top-mast  through  the  decks,  did  it  sustain  any  damage,  by  either  , 
fire  or  water. 

^The  grain  in  the  lower  hold  had  swelled  so  as  to  break  the 
knees  and  beams  of  the  lower  deck,  and  otherwise  strain  and 
badly  injure  the  ship. 

^^he  vessel  was  afterwards  floated— the  cargo  taken  out,  and 
the  ship  condemned  and  sold. 

^  1st— The  first  question  is  as  to  the  efiect  of  these  events 
«pon  the  right  to  contribution  for  the  masts  &C.,  cut  away,  sup- 
posing it  to  have  been  otherwise  due. 

^/  consider  the  true  rule  to  be^  thai  the  achievement  of  the  object 
designed,  even  for  a  very  short  period  of  time^  unll  be  sufflcietU  to 
justify  contribution,  notwithstanding  a  subsequent  loss^  provided 
the  uUtmate  loss  results  from  a  new  periU 

^^Pardessus  presents  as  a  rule  of  the  French  Law,  this  proposi* 
tion: — ^'Tbat  if  once  the  damage  for  which  the  sacrifice  had 
been  made  is  avoided — ^for  example,  that  the  tempest  is  ended, 
or  the  ship  has  escaped  from  the  enemy,  even  if  it  is  for  a  slight 
M0»Ta/--contribution  is  due.  The  important  point  is,  not  to 
oonibund  Ihe  continuation  of  the  same  accident^  though  after 
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an  interval,  with  a  new  accident  If  the  things  saved  medt 
afterwards  with  new  injuries,  those  snbseqaent  events,  indepen- 
dent of  the  first  (though  they  may  be  extremely  close  to  them), 
do  not  prevent  that  the  things  which  escaped,  more  or  less  in- 
jured by  the  new  accident^  and  come  to  port,  should  pay  the 
first  debt  The  goods  thus  subsequently  damaged  contribute 
according  to  their  real  value  at  the  time  and  place  when  con- 
tribution is  adjusted.  If  they  have  perished  in  the  voyage, 
though  in  consequence  of  a  subsequent  event,  the  owners  are 
not  held  liable/    (Art  748.) 

<^The  case  of  Walker  v.  The  United  Ins.  Co.  (11  Serg.fc  Rawle 
61),  and  the  case  of  Lewis  v.  Williams,  in  this  court  (1  HalPs 
Bep.  420),  sustain  the  principles  thus  advocated.  The  reason- 
ing of  Chief  Justice  Jones,  and  of  Mr.  Justice  Oakley,  is  clear 
and  decisive  upon  the  point  And  the  case  of  Scudder  v.  Brad- 
ford (14  Mass.  Rep.  IS),  appears  to  me  perfectly  consistent  with 
these  authorities  and  decisions. 

"  Thus  the  question  w,  was  the  peril  which  fendered  the  sacrifice 
useless,  a  continaHon  of  the  same  peril  which  led  to  UjOr  was  it  a 
new  disaster?  The  fire  which  induced  the  ad  of  destruction  wan 
transferred,  with  the  blazing  spar,  from  above,  to  the  hold  below, 
amd  there  continued  and  spread  itself  It  seems  difficult  to  say 
thai  this  was  different  from  the  continuation  of  the  same  tempest, 
which,  by  rendering  the  sacr^ice  fruitless,  displaces  a  claim  to 
contribution;  and  U  follows,  that  no  daim  exists  in  the  present 
case  for  that  damage,  which,  though  caused  by  ^  voluntary  aet, 
did  not  in  reality  avert  or  diminish  the  peril. 

^2d — ^I  come  next  to  the  consideration  of  that  important 
part  of  the  case  which  relates  to  the  almost  total  destruction 
of  the  vessel,  and  of  about  half  the  cargo,  fov  which  contribu- 
tion is  sought. 

^  The  general  features  of  this  interesting  part  of  the  case  are 
these  :T-^That  the  original  or  primary  cause  of  the  loss  was  an 
accident  not  the  subject  of  general  average;  that  a  proximate 
cause  of  the  preservation  of  the  hull  and  cargo  was  the  scut- 
tling of  the  ship;  that  the  immediate  cause  of  the  scuttling 
8 
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was  a^fire  in  the  hold  and  between  the  lower  dlsckd  of  the  ▼ee> 
sel;  that  snoh  fire  was  brought  there  hj  a*  voluntarj  act  of  de- 
atmction ;  ahd  that  BUch  voloiitary  act,  instead  of  averting  tfce 
peril  it  was  intended  to  preventi  iv'as  an  actual  and  efficimt 
agent  of  the  loea  that  ensued.  The  primary  and  accidental 
aanse  of  the  disaater  leaa  tran^rred  from  one  part  of  the  8hi|> 
to  another.  It  became  a  continuation  of  that  original  cause;  a 
transmission  of  it)  in  its  full  and  itnintermitted  character,  to 
tiie  vessel  and  cargo. 

^  Had  no  measures  been  taken  t6  tattest  the  flames,  the  Vessel 
itnd  cargo  would  htlte  been  destroyed.  Had  the  scuttling  not 
ttkelk  place,  the  aame  identical  results  ivTould  have  ensued;  and 
ensued,  not  merely  in  spite  of  the  voluntary  act,  but  as  its  dir 
rect  and  imlnediate  con8eq[uenoe.  Had  the  vessel  been  left  mi- 
aouttled,  a  heavy  gale  of  win^  and  dash  of  the  waves,  mi(^ 
have  preserved  some  portions  of  her  hull  and  of  the  cargd. 
Would  it  have  been  possible  to  sustain  a  claim  for  coniribotibli ' 
under  Bn6h  ciroUmstatnces  ? 

^  There  are  caftes  where  Contribution  has  been  compelled  fer 
sacrifices  honestly  made,  although  a  severe  injury  might  have 
left  it  questionable  whether  they  were  essential  to  the  present 
ation  which  ensued.  But  to  award  contribution  for  a  voluntaiy 
act  which  directly  led  to  the  destruction,  or  which  at  least,  did 
not  tot  a  moment  interrupt  the  progress  of  the  original  came 
ef  the  disaster — and  when  that  cause  was  fortuitous — seems 
unsanctioned  by  |)rinciple  imd  authority. 

'^The  essential  constituentil  of  a  case  of  contribution  are,  thit 
the  intelligence,  the  will  and  the  act  of  man  have  intended  and 
furbduced  the  sacrifice  of  the  thing  for  which  compensation  is 
aoti^t)  and  have  worimd^  in  whole  or  in  part,  the  preservatiMi 
of  the  property  from  which  it  is  claimed.  The  suligects  deetrojf^ 
ed  must  have  beeuj  in  the  ooniemplation  of  the  party,  as  thiiigs 
to  be  deetiroy^.  This  rule  admits,  indeed,  of  a  few  guarcM 
exceptions,  but  none  which  may  not  be  oonsidere<^  in  the  ordi- 
nary course  of  events^  a£l  comprehended  within  the  intention. 
The  cutting  aWay  of  masts  is  inrobably  as  often  accompanied  wiik 
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dftinage  to  boats  and  railings  as  otherwise,  and  may  well  be  as^ 
imned  to  have  been  an  expected  consequence.  The  leak,  as  in 
Ae  case  of  Magrath  v.  Church  (1  CSaine's  Rep.  214),  may  rea- 
sonably be  anticipated  as  a  probable  result  of  the  splintering 
6t  maits  when  cut  away. 

^  With  such  exceptions,  I  ^prehend  the  pervading  principle 
df  contribution  is  such  as  I  have  stated.  There  must  be  the  in- 
U$U  to  sacrifice  the  thing  designated.  The  sacrifice  must  be  ad- 
eompUshed.  Same  definite  advantage  must  have  sprung  from  U. 
A  final  preservation  must  ensue^  not  indeed  by  a  logical  necessity 
directly  and  soUlyfrom  ^sacrifice,  but  as  reasonably  contributed 
tobyitjor  as  consistent  toitk  U^as  with  any  hypothesis  the  circus 
stances  uritt  aOour. 

^It  appears  to  me  that  this  principle  will  be  foun<^ore  i^ 
cemible  than  any  other,  in  all  the  great  leading  authorities  in 
which  a  claim  for  general  average  has  been  sustained 

^  The  important  and  contested  cases  of  stranding,  even  accom- 
panied with  a  total  loss,  rest  upon  this  proposition.  Take  the 
tsBB  of  tihe  Hot>e,  in  the  Supreme  Court  of  the  United  States 
(18  Peters  831).  The  vessel  was  surrounded  with  dangers. 
She  had  begun  to  strike  upon  the  shoals,  and  her  head  swinging 
tiound,  she  was  brought  broadside  to  the  seH  The  captaiii 
•lipped  his  cables,  and  ran  her  ashore,  where  she  was  totally 
lost  That  act  was  designed  to  peril  the  ship,  and  did  in  &ct 
wreck  her.  A  definite  advantage  in  changing  the  location  re- 
Stilted.  The  preservation  of  the  cargo  might  reasonably  be  at- 
tributed to  it  It  is  too  speculative  to  say  that  the  ship  must 
have  been  lost  elsewhere,  or  that  the  cargo  might  possibly  have 
been  saved  elsewhere.  An  act  was  done  with  the  certainty  of 
Hm  eniadling  a  loss  to  the  vessel,  which  may  have  been  less 
than  total,  but  which  was  apparently  inevitable;  and  it  did 
tend  to  save  the  cargo.  It  was  done  as  an  act  hasardous  to 
both,  but  to  avoid  a  more  certain  and  greater  periL  Bernard 
V.  Adams  (10  Howard  873)  is  strongly  to  the  same  effect. 

^  If  such  is  the  ruling  principle  to  be  found  in  the  law  upon 
^bia  stibject,  the  present  case,  in  the  view  now  considered,  can- 
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not  admit  of  doubt.  The  destruction  contemplated  was  of  the 
masts  and  spars,  and  the  ordinary  consequential  damage.  The 
vessel  and  each  part  of  the  cargo  was  meant  to  be  saved,  not 
sacrificed.  What  was  designedly  given  up  was  uselessly  mu> 
rendered,  and  what  it  was  meant  to  preserve  was  destroyed  by 
the  veiy  act  of  sacrifice. 

**  We  are  brought  then  to  the  consideration  of  the  next  ma- 
terial act  of  the  agency  of  man  in  this  catastrophe^  viz.,  the 
effect  of  the  scuttling.  It  will  be  remembered  that  the  ship, 
when  scuttled,  sank  down  ten  feet,  when  she  struck  the  bottom. 

^  What  then  was  the  efiect  of  scuttling?  Let  it  be  conceded 
that  all  that  was  preserved  of  cargo  or  vessel  was  saved  by  this 
act.  Let  the  utmost  force  be  yielded  to  the  argument  of  coun- 
sel, that,j|s  the  vessel  was  lightened  by  the  progress  of  the  fire, 
she  woulfr  gradually  have  risen  to  meet,  as  it  were,  the  fittal 
embrace  of  the  flames.  She  would  then  have  burnt  lower,  and 
for  a  considerable  part  of  the  ten  feet,  which,  by  the  scuttling, 
was  submerged,  ^nd  thus,  the  ten  feet  of  frame,  and  the  prin- 
cipal portion  of  the  cargo  rescued,  owed  their  sa£3ty  to  this 
deed. 

"Still  the  important  and  decisive  question  remains: — ^What 
part  of  the  ship  was  destroyed  by  the  scuttling?  It  is  indis- 
pensable, in  conformity  with  the  principles  before  stated,  that 
such  destruction  should  be  directly  traced  to  the  scuttling  and 
an  appreciation  of  it  be  possible. 

"  The  flames  continued  for  two  days,  and  burnt  the  vessel  to 
the  water's  edge,  from  aft  to  near  the  fore-mast ;  and  no  part  of 
the  damage  can,  upon  the  finding,  be  attributed  to  the  scuttling^ 
except  the  breaking  of  the  knees  and  beams  of  the  lower  deck, 
and  the  strain  and  injury  arising  from  the  swelling  of  the  grain 
in  the  lower  hold. 

"  And  as  to  the  cargo,  that  in  the  lower  hold  was  only  dam- 
aged by  the  water.  All  the  rest  was  chiefly,  if  not  solely^  in-^ 
jured  by  the  fire. 

^The  question  appears  to  be  reduced  to  this, — Shall  iba 
amount  of  injury  to  the  ship^  and  damage  to  the  cargo>  whicik 
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fan  be  definitely  traced  to  the  scnttling,  be  brought  into  general 
ayerage  ? 

^  It  appears  to  us  that  thedirect  damagedone  to  the  cargo  in  the 
lower  hold  by  the  scvJttUng  is  a  proper  subject  for  contribution.^ 
We  presume  it  can  be  arrived  at  by  a  comparison  of  the  invoices 
of  the  grain  there  stowed^  and  the  proceeds  of  the  sales  of  such 
grain, 

^No  damage  to  the  articles  of  the  cargo  which  were  between^ 
decksj  and  onjire^  arising  from  water  thrown  in^  is  to  be  contru 
tuted  for.  The  fire  is  to  be  ixmsidered  as  stiil  an  accidental 
fire. 

^And  we  iMnkthat  the  damagetothe  knees  and  timbers  resutt- 
ingfrom  the  swelling  of  the  grain  in  the  lower  holdj  which  direct* 
iy  sprung  from  the  scuttling^  is  to  be  allowed j  at  what  it  would 
have  cost  to  repair  that  specific  injury.  This,  we  suppose,  the 
adjusters  can,  wilhout  difficulty,  ascertain,  and  with  reasonable 
precision. 

*^  It  is  next  necessary  to  state  what  rules  of  valuation  are  ap- 
plicable to  the  subjects  which  are  to  be  allowed  for,  and  those 
which  are  to  contribute. 

^  1st  The  amount  to  be  allowed  for  the  ship,  is  that  sunf 
which  the  adjusters  shall  be  able  to  say,  arose  definitely  from 
the  injury  to  the  knees  and  beams  of  the  lower  deck,  and  the 
strain  to  the  ship  produced  by  the  swelling  of  the  grain  in  the 
lower  hold. 

^  The  ship  is  to  contribute  upon  the  proceeds  of  the  sales  of 
her  hull  and  materials,  to  which  is  to  be  added  that  amount 
which  the  adjusters  shall  ascertain  ought  to  be  allowed  for  in- 
jury to  the  knees,  &c.,  as  above  stated. 

^  2d.  The  damage  to  the  cargo  to  be  allowed  for,  is  to  be  as- 
certained by  a  oomparison  of  the  proceeds  of  the  sales  with  the 
invoice  cost 
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^  The  ordinary  rule  in  case  of  jettison  is,  to  take  the  value  at 
the  port  of  destination,  and  to  allow  that  value^  as  well  us  to 
^M.  the  aQ^)unt  pf  cpntribution  upon  the  same  basis  ibr  what  is 
aaved.  (2«  Phillipi9»  4  ed^  p-  132.)  Where  sale^f  of  damaged 
gpods  l\ave  been  mad^f  the  differexice  between  th^  sales  and  ^ 
laluatipni  if  sound,  is  the  amount  to  be  allowed*  (Mag^ams  (km 
XXV,  voL  1,  p.  293.)  If  goods  are  sold  at  the  place  to  wimk 
^  iQiportionment  relates,  the  amount  of  the  proceeds  ii  the 
h^tsis  on  which  their  contributory  value  is  fixed,  (2  Phillips^  151, 
9^  1854;)  and  goods  are  contributed  for  at  the  samQ  rate  and 
on  the  same  basis  as  goods  contribute.     (Ibid.  p.  1S2.) 

In  a  case  like  the  present,  where  the  voyage  has  not  com^ 
menced,  and  the  goods  were  recently  shipped,  their  value  nugr 
fioperly  b^  tf«ted  by  the  invoices ;  and  the  sales  of  the  goed# 
at  the  same  port  of  shipment  may  be  taken  as  evidence  of  their 
iQllue  afiepr  the  disast^*  The  difference  is  the  damage  to  W . 
allowed. 

3d.  The  next  questu)n  is,  on  what  basis  is  the  residue  of  the 
Qt^gp  to  contribute  f  The  ordinary  rule  is,  that  in  cases  of  jet* 
tison,  the  cargo  is  to  contribute  upon  th^  value  of  the  goods  es^ 
t^oated  at  their  prime  cost,  ax  original  value ;  or,  if  the  vessel 
has  arrived  at  her  port  of  destination,  at  their  value  at  such  port 
(Bogera  V.  The  Mechanics  Ins.  Co.,  2  Story's  Rep^  178.) 

^  Mr.  Abbott  states  (847),  that  if  the  ship,  in  consequence  of 
any  misfortune  to  be  sustained  by  general  average,  be  compeU^' 
ed  to  Tetum  to  its  loading  port,  and  the  average  be  immediately 
adjusted,  in  that  case  the  goods  only  contribute  according  to^ 
the  invoice  prices ;  for  the  prioe  of  sa}e  is  unknown. 

^  In  the  Mutual  Ins.  Co.  v.  The  Cargo  of  the  George  (8  lam 
Bap.  361),  the  ship  was  stranded,  and  unable  to  return  to  the 
port  of  departure,  or  to  adopt  an  intermediate  port.  The  ves- 
sel  was  lost,  and  a  greater  part  of  the  cargo  saved.  The  cargo 
was  adjudged  to  contribute  at  the  prices  stated  in  the  invoice 
and  bills  of  lading,  deducting  therefrom  salvage  and  other  na» 
Qoasaiy  expenses  incurred  in  oonsequenoe  of  the  wreck. 
'  ^But  in  these  instances,  the  value  of  the  cargo,  as  preserved^ 
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was  to  be  arriyed  alr«*it  being  a  fixed  nilei  that  a  sabjeot  is  to 
pay  accoiding  to  its  ^ahie,  as  it  ewts  wben  called  on  to  con<^ 
tribute.  But,  in  the  pres^it  case,  all  the  ciorgo  was,  to  some  ez>< 
tent,  injured.  All  that  was  presienred  was  sold.  The  pdoea 
may  be  taken  as  a  &ir  test  of  the  value  of  what  was  sauced. 

^  We  may  add,  that,  in  the  present  case,  the  consent  of  all 
the  parties  interested  to  a  sale  of  all  the  cargo,  venders  this 
mode  of  adjusting  the  basis  of  contribution  proper,  eve^i  jf  aiw 
other  would,  in  ordinary  cases,  be  more  regular.  4th"— In  this 
connection,  another  question  arises^  It  is  a  general  rule,. that 
the  goods  or  articles  sacrificed  and  allowed  finr,  are  made  to  con- 
tribute in  common  with  those  saved. 

^.If  merchandise  is  thrown  overboard  worth  $1,000,  and  the 
rasidue  of  the  cargo,  and  the  vessel,  are  valued  at  $10,000,  it  is 
plain  that,  if  the  owners  of  the  latter  pay  the  whole  1,000,  tha 
Ofwner  of  the  goods  jettisoned  loses  nothing.  It  is,  however, 
a  fundamental  principle  that  he  is  to  be  dealt  with  precisely  aa 
if  the  goods  of  another  had  been  saodficed.  Hence,  he  pays 
with  the  others;  and  the  contributory  interests  in  the  case  sta- 
ted are  $11,000,  instead  of  $10,000,  or  9.09  per  cent,  instead  of 
10  per  cent 

M  In  the  present  instance,  on  the  assump^oi^  that  only  the 
grain  in  the  lower  hold  was  damaged  by  the  scuttlinj^  and, 
therefore,  the  subject  of  a  general  average,  the  loss  was  $45,- 

^  The  owners  of  this  grain  pqy,  of  course,  their  propoF^onats 
amount  of  the  proceeds  of  the  sales  of  what  was  saved.  Bpii 
if  they  pay  nothing  upon  the  amount  contribnted  to  them,  ihey 
woidd  receive  firom  others  t^e  whole  $46^400,  and  get,  in  other 
words,  the  whole  value  of  the  gooda  thus  lost  to  them.  They 
should  pay  the  same  per  cesitage  on  what  they  get,  as  the  o«n^ 
ers  of  the  other  portions  of  the  cargo  pay  upon  what  they  jch 
ceive. 

^We  therefore  add  to  the  value  of  the  cargo  which  is  to  poon 
tribute,  the  amount  of  the  loss  which  is  to  be  paid  to  the  own<» 
ers  of  that  part  of  the  cargo  allowed  for. 
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^5th — ^The  next  question  is  whether  the  freight  should  be 
contributed  for.  The  voyage  was  broken  up ;  the  voyage  can- 
not be  saidy  indeed,  to  have  commenced.  The  contracts  of 
affieightment  were  at  an  end.  Not  a  dollar  of  freight  had  been 
earned.  How  can  it  be  treated  as  sacrificed?  The  ship  is  not 
allowed  for.    Its  accessory,  the  freight,  cannot  be. 

^When  freight  was  allowed  in  the  Colmnbian  Ins,  Co.  v. 
Ashley  (18  Peters  864),  it  was  because  the  ship  was  allowed  for. 
It  was  lost,  as  well  as  the  ship,  by  the  sacrifice  for  the  common 
good.  And  when  freight  pro  rata  Uineris  (that  is,  the  freight 
which  had  been  earned  at  the  time  of  the  disaster,)  was  allowed 
in  Gray  v.  Walker  (2  Serg.  &  Bawle,  229,)  the  ship  was  also  a 
subject  of  general  average. 

To  allow  freight  in  this  case  would  be,  in  effect,  to  make  con- 
tributors in  general  average  insurers  of  the  freight 
,  It  follows,  in  this  case,  that  if  freight  is  not  to  be  allowed 
for,  it  is  not  to  contribute." 


Whether  the  property  in  peril  and  rescued^  must  he  saved  by  the 
sacrifice. 

In  the  case  of  the  Ship  "  Great  Republic,"  the  scuttling  of 
the  ship  was  conceded  to  have  partially  prevented  the  spread- 
ing of  the  fire,  and  thus  saved  vessel  and  cargo  from  being  en- 
tirely consumed;  that  in  fact,  ten  feet  of  the  vessel's  frame, 
and  the  principal  portion  of  the  cargo  rescued,  owed  their  safety 
to  this  deed.  Therefore,  the  amount  of  injury  to  the  ship,  and 
damage  to  the  cargo  definitely  traced  to  that  act,  were  allowed 
in  general  average. 

Had  the  ejfect  of  scuttling  failed  to  impede  in  ony  manner, 
the  progress  of  ,the  fire,  Mr.  Justice  Hoffinan  does  not  say 
whether  the  damage  resulting  from  it  would  have  been  allow- 
ed, but  we  infer  not. 
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The  Masts  cut  away  were  tiot  allowed  for  the  reason,  as,  Mr. 
Justice  Hoffinan  remarks,  that  it,  **  though  caused  by  a  voluntary 
act,  did  not  in  reality  avert  or  diminish  the  peril."  And  the  dif- 
ference of  opinion  between  Mr.  Justice  Duer  and  Mr.  Justice  Hoff- 
man, as  to  whether  '^  masts  on  fire  which  are  cut  away  to  save 
the  ship  and  cargo,  assuming  that  they  are  of  value  at  the  time 
they  are  cut,  should  be  contributed  for" — ^it  was  stated  by  Mr. 
Justice  Duer,  ^need  not  then  be  decided,  as  in  the  opinion  of 
both  of  them  the  subsequent  event,  which  defeated  the  expec' 
tation  of  safety,  prevented  the  loss  from  being  one  of  general 
average." 

The  elaborate  opinion  of  Mr.  Justice  Hoffinan,  concurred  in 
by  so  profound  a  conmiercial  lawyer  as  Mr.  Justice  Duer,/«fly 
establishes  the  ruky  that  in  order  tofotmd  a  daimfor  contrHmtionj 
the  property  in  peril  must  be  saved  by  the  sacrifice. 

I  cannot,  however,  but  think,  that  when  text  writers  or 
Judges  in  describing  the  characteristics  of  a  sacrifice  for  which 
contribution  may  be  rightftilly  claimed,  say  the  impending  peril 
must  be  thereby  averted,  they  go  too  fiur.  The  rule  should  cer^ 
tainly  be  regarded  with  some  qualifications. 

In  Stevens  and  Benecke  on  Average,  by  Phillips,  pp.  100, 
10&-107,  it  is  strongly  contended  that  this  rule  is  contraiy  to 
the  principles  and  policy  of  general  average,  on  the  ground 
that  no  one  has  the  right  to  attempt  the  preservation  of  the 
whole  at  the  risk  of  an  individual.  The  reasons  given  by  Mr. 
Senecke  in  opposition  to  this  doctrine,  are  to  my  mind  conclusive. 

The  rule,  that  whenever  an  extraordinary  peril  is  impending 
over  the  whole  adventure,  and  the  master  who  is  the  conmion 
agent  of  all  concerned,  acting  in  good  faith  and  with  common 
discretion,  selects  a  particular  part  of  the  property  at  risk  and 
destroys  it,  or  exposes  it  to  some  special  injury  or  risk  with  a  view 
thereby  to  avert  or  mitigate  the  conmion  danger,  the  owner  is 
entitled  to  be  compensated  by  an  average  contribution,  is  found- 
ed in  the  highest  equity,  and  good  policy  enjoins  its  liberal  ad- 
ministration in  &vor  of  the  party  whose  property  is  voluntarily 
sacrificed. 
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Ja  the  case  of  jettiBon  to  relievo  a  sUp  laboringm^der  a 
stress  of  weather,  or  to  enable  her  t0  efcape  i^om  a  pnimuiag 
enemjy  the  claim  for  contributiou  could  not  he  defeated  by 
pioaf  that  the  Btorm  had  suddenly  oeasedi  or  tiiat  the  endipy'a 
ship  then  &r  behind,  was  destroyed  by  an  accidental  exploi^on 
at  the  instant  of  the  jettison.  It  would  seem  to  be  enough^ 
that  a  real  danger  exists,  that  it  appears  to  threaten  the  whole 
adventure,  and  that  the  mind  of  the  agent  acts  upon  the  qjasfh 
tion,  judges  the  sacrifice  to  be  conducive  to  the  general  intere^ 
and  makes  it  accordingly. 

Oontributiou  is  only  due  firom  the  owner  of  a  ship  or  carge 
upon  its  cpming  to  its  use,  consequently  it  is  quite  true  to  say 
that  the  common  concern,  or  more  properly  spealdng  some  part 
of  it  must  be  saved,  but  this  pre-requisite  to  a  case  of  average  oo]i» 
tribution  has  no  special  reference  to  the  saving  the  concern  &01Q 
the  calamity  which  was  impending  at  the  time  of  the  sacrifice. 

!Cho  rule  of  contribution,  generally  adopted  by  experienced 
a^usters  in  the  settlement  of  general  average  cases,  as  well  as 
the  weight  of  authority  in  a^udicated  cases,  appears  to  be,  that^ 
compensation  is  due  to  the  owner  in  general  average  whenever 
a«  injury  of  any  kind  results  to  part  of  the  properiy  engaged 
in  a  maritime  adventure  from  an  act  out  of  the  ordinary  course 
of  pavigatioD,  intentionally  done  in  contemplation  of  iiyuiy 
to  apart,  but  with  intent  thereby  to  preserve  as  much  as  posai* 
ble  from  the  evil  consequences  of  an  extraordinary  peril  exists 
ing  at  the  time,  and  apparently  threatening  damage  to*  the 
whole  adventure. 

It  is  necessary  that  the  sacrifice  be  made  by  one  having  an* 
thoriiy  to  act  as  agent  for  all  concemedt  as  for  instance  tiie 
master  or  some  one  rightftilly  acting  in  his  stead;  it  is  neoea* 
sary  that  the  thing  thus  devoted  to  the  common  service  be  ia^ 
jured  by  the  act  of  devoting  it,  but  it  is  not  necessary  that  sudi 
act  should  impair  its  prospects  of  safety  firom  the  impending 
calamity;  it  is  enough  that  its  prospects  of  safety  be  altered  by 
Bx^^iQit  not  neoessary  to  the  navigation  of  the  ship  under  oxdi- 
nary  circumstances. 


It  18  necessarj  that  someilwg  ba  ultimately  my%i  firo^  ikd 
adrentore  or  yoyage,  and  come  to  the  hancb  or  oae  of  the  own*^ 
ei^  but  80  far  from  its  being  ueeessary  that  the  Bavisg  should 
be  effected  by  meanfi  of  the  sacrifioe,  or  that  the  peril  in  view 
of  which,  and  on  account  pf  which  the  sacrifice  was  madoi 
should  be  therebji  or  at  all  events  i^yerted,  it  does  not  appear  even 
necessary  to  show  that  the  supposed  peril  existed  in  point  of: 
fact  However  manifest  it  may  be  in  the  events  that  the 
sacrifice  was  necessary^  and  that  independently  of  the  sacrifice, 
the  apprehended  evil  would  not  have  occurred,  the  party  is 
entitled  to  compensation,  if  in  the  exercise  of  a  sound  or  rea^ 
sonable  discretion  thti  ix^^i^  voluntarily  subject  his  properly 
ta  iiyuiy  for  the  puippee  of  ayeirting  or  diminishing  an  extra* 
ordinary  peril  which  iippeaced  to  threaten  the  sa&ty  of  the 
whole  adventure. 

If  such  is  the  right  construction)  the  law  of  average  contrif . 
bution  leavei  eoch  par^  to  beor  the  loss  which  results  firoip  or- 
dinary navigation,  or  the  direct  action  of  extraordinary  pea^ikf 
but  makes  all  concerned  co-operators  to  the  extent  of  their 
«e¥eral  interests,  in  the  pommon  fund  in  vespect  to  losses  iiris- 
ing  from  the  voluntary  devotion  of  any  part  by  the  common 
agent  of  the  parties,  to  am  unusual  serviee,  for  the  benefit  of 
the  whole,  in  averting  or  beneficially  modifying,  what  to  such 
i^nt;  in  the  exercise  of  a  sound  reasonable  discretion,  appears 
to  be  a  common  danger*  ^ 

There  leally  seems  no  substantial  basis  for  the  doctrine,  that, 
in  order  to  found  a  claim  for  contribution,  the  evil  wmt  be 
averted  at  all«  The  sacrifice  gives  a  claim  for  contribution,  not 
strictly  against  the  owner,  but  against  the  property  intended  to 
be  benefited,  and  if  that  property  survives  the  adventure,  and 
comes  to  the  use  of  the  owner,  in  whole  or  in  part,  whatever 
its  oondition,  whether  sound  or  partially  damaged  by  the  ship* 
wreck  vainly  sought  to  be  avoided,'  or  by  any  other  means,  it 
should  contribute. 

Upon  the  whole,  I  think  the  weight  of  reason  agrees  wiih 
what  seems  to  me  the  weif^t  of  authority,  that  if  there  ba  a 
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voluntary  saerifice,  made  for  good  cause,  and  with  a  reasonable 
prospect  of  saving  thereby,  other  property  which  would  other* 
wise  be  lost,  and  this  other  property  is  saved  in  fact,  it  should 
contribute  to  the  loss,  whether  it  was  saved  by  thtft  or  by  other 
means.  But  see,  Barnard  v.  Adams,  10  How.  270,  808,  and 
Sturges  V.  Cory,  2  Curtis,  C.  C*  69,  66 ;  also  Parsons  on  Mari- 
time Law,  vol.  1,  p.  288. 


Defriation  to  repair  lossj  and  consequent  damage. 

Is  the  accidental  stranding  of  a  vessel  to  be  deemed  a  voluntary 
or  intentional  stranding  within  the  meaning  of  the  lawj  when  U 
appears  that  the  stranding  was  either  directly  or  incidentally  oo 
casioned  by  the  intentional  exposwre  of  the  vessel  to  extraordinary 
perils  out  of  the  usual  course  of  navigation^  and  of  the  shijfs  du- 
ties as  a  common  carrier? 

No  case  has  yet  determined  that  accidental  damage,  to  the 
risk  of  which  the  deviation  has  exposed  the  vessel  or  cargo, 
should  be  contributed  for  in  general  average ;  and  especially 
in  the  case  of  loss  or  damage  by  stranding,  the  language  of  the 
American  and  English  cases  and  books  is  uniform,  that  to  make 
a  stranding  a  general  average  loss,  it  must  be  the  immediate 
result  of  the  act  and  volition  of  man  directed  toward  that  parti- 
cular object. 

An  accidei^tal  stranding  which  was  the  consequence  of  risks 
incurred  by  deviating  to  repair  damage  occasioned  by  a  vis  ma* 
jor  or  cas  fortuity  is  not  general  average. 

When  however,  a  part  of  the  cargo  is  selected  from  the  rest 
to  be  subjected  to  an  extraordinary  peril,  as  by  being  placed  in 
lighters,  the  loss  of  it  in  consequence  must  be  contributed  for 
yet  the  same  principle  does  not  apply  to  the  ship,  for  the  car- 
rier is  bound  by  the  contract  to  expose  his  vessel  and  her  fumi- 
tare  if  necessary,  though  not  actually  to  destroy  them. 
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Though  the  expenses  of  entering  a  port  to  repair  a  particular 
average,  are  contributed  for  in  England,  and  in  America,  even 
the  wages  and  provisions  of  the  crew  during  the  deviation,  it 
has  been  never  held  that  risks,  incurred  by  such  a  deviation,  are 
assumed  bjr  all  the  interests ;  nor  that,  when  they  are  diffesent 
and  greater  than  those  incurred  in  the  ordinary  course  of  navi- 
gation for  the  vovage,  a  loss  in  consequence  is  to  be  contributed 
for;  and  lastly,  all  the  cases  and  writers,  both  American  and 
foreign  agree,  that,  to  make  a  loss  by  stranding,  a  general  aver- 
age loss,  it  must  have  been  voluntary,  or  the  immediate  effect 
of  a  resolution  to  effect  that  object. 


Is  the  sum  awa/rded  or  agreed  to  be  paid  to  skips^  boaiSfpUaU 
etCyfor  bringing  a  ship,  when  at  sea  in  distress,  into  a  port;  or^ 
for  unloading  the  ship  and  getting  her  off  the  ground  when  forced 
on  shore  J  general  average  ? 

It  is,  as  also  the  charge  of  taking  off  anchors,  cables  etc,  and 
rendering  assistance  generally. 

Wages  of  people  employed  to  guard  the  property  during  re- 
pairs, or  of  cutting  a  way  for  the  ship  through  the  ice  when  she 
has  become  frozen  up  in  a  port  of  distress,  and  all  charges  of  a 
similar  kind,  are  contributed  for  in  general  average,  provided 
the  ship  put  into  port,  in  consequence  either  of  sea  damage,  or 
to  repair  purposely  inflicted  losses. 

But  it  must  be  carefully  b<»iie  in  mind,  that  none  of  the 
above  charges  can  be  allowed  in  general  average,  when  the  ship 
is  oblige^  to  put  in  merely  in  consequence  of  contrary  winds, 
or  iat  the  purpose  of  procuring  water  and  provisions,  in  such 
cases  these  expenses  fdl  under  the  head  of  petty  averages,  and 
must  be  borne  by  the  ship-owner  alone. 
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If  goods  J  which  are  tahen  aid  M&  KgKteri  far  the  commn  hene- 
fil^  mtt  therdHfj  or  wkik  im  the  tigkters^  A^lii  Ot  inji&ed;  dott  tkU 
generally  omutUuU  an  average  his  f 

It  does*  Lewis  y.  William^  1  HaU,  480.  8^  alsa,  1  Mag, 
160^  Case  dc  €kK>dg  i^et^  ielkeiA  oat  of  a  vessel  which  had 
apning  a>leak  at  sda,  and  put  ofi  board  other  vessels  that  the 
leak  might  be  diiGK^yered  and  stopped.  In  consequence  of  fhis 
ehe  was  enabled  to  prosecnte  and  complete  her  voyage.  The 
^pKkb  taken  out  were  taptniBMi;  and  were  contributed  foi^  in 
general  average. 

But  i^  after  the  cargo  is  partly  taken  out,  the  ship  and  the 
cargo  in  her  are  lost,  and  the  goods  in  the  lighters  saved,  they 
do  not  contribute  for  the  property  lost,  for  it  was  not  lost  fiwr 
their  benefit,  nor  as  a  consequence  of  any  measures  taken  for 
ihiiradfaiktaga 


J^it  be  fMBnairyfc^  %ht  gmmX  hemfU,  to  take  out  and  More 
the  cargo  until  the  ship  is  rqniiredf  oiui  ikmretwrnil^  is  the  wheU 
efthiM  exfense  general  average  ? 

It  is,  and  if  the  goods  sare  damaged  in  consequence  of  Audi 
iieiHoval,  they  are^  to  be  contributed  tot. 

In  Sbelton  v.  Brig  Mary,  U.  8.  D.  C.  Masi,  5  Law  Reporter, 
75,  it  was  necessary  to  remove  the  cargo  in  order  to  repair  the 
Tcteel,  bat  the  cargo  was  so  much  damaged  that  it  was  alsb  he- 
eestoiy  to  unload  it  for  its  own  preservation.  While  on  shores ' 
part  was  destroyed  by  fire.  Held,  under  these  drcuMistances, 
that  no  Gontribation  was  due^  as  the  owner  could  not  be  con^* 
sidered  aa  having  made  a  voluntary  sacrifice,  for  the  purpose  Af 
prosecuting  the  voyage. 

In  Bond  v.  The  Superb,  1  Wallace,  Jr.,  855  (cited  in  Parsons' 
Maritime  Law,  298),  it  was  held  that  the  removal  of  part  of  a 
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cutgo  of  perishable  fruit  in  «  port  ot  necessity,  for  Hie  purpose 
of  repairs,  wLicli  increased  mjh  incipient  decay,  and  hastened  a 
partial  destruction  of  the  fruit,  did  not  give  the  owner  of  the 
cargo  a  claim  for  general  average. 


is  Specie  held  liabie  id  contribute  in  general  average  for  ea> 
penses  incurred  at  port  of  distress? 

The  liability  to  general  average  continues  until  the  property 
has  been  completely  separated  from  tlie  rest  of  the  cargo  and 
from  the  whole  adventure,  so  as  to  leave  no  community  of  in- 
t^est  remaining. 

If  the  enterprise  is  not  abandoned,  and  the  property,  although 
separated  from  the  rest,  is  still  under  the  control  of  the  master 
of  the  vessel  and  liaMe  to  be  again  taken  on  board  for  the  pur* 
pose  of  prosecuting  the  voyage,  the  common  interest  remains, 
and  whatever  is  done  for  its  protection  is  done  at  the  common 
expense. 

In  Nelson  v.  Belmont,  the  cargo  of  a  vessel  being  on  fire, 
the  master  transferred  a  quantity  of  specie  to  another  ship, 
which,  by  his  request,  cofiveyed  hiin  into  a  pori  of  distress.  He 
there  incurred  expenses  in  putting  out  ihe  6re  and  repairing 
damages  to  the  vessel,  the  specie  being  meantime  deposited  in 
bibnk.  i^e  damage  was  found  to  be  such  ihat  the  cargo  was 
sold  and  the  Voyage  abaitdohed.  Held,  that  the  specie  was 
liable  in  general  average  for  the  expenses  at  the  port  of  dis- 
tress.* 


When  funds  are  raised  for  the  comnum  benefit  j  must  all  the 
interests  assisted  r^$(  them  ? 


Awtnge  loM  when  carried  like  cloibes  and  baj^gage  iwdec  lb«  pferMMl  mn  of  h  piMeotfir  #1* 
■MinaD  ;  and  not  when  carried  aa  cargo  for  hire,  or  wheo  thej  are  to  be  aaved  or  loal  liko  other 
earfOi  merelj  from  the  general  care  and  ooodact  of  the  penona  controlling  and  r"*"*g*"g  the 
▼eMeL  SAnioold,910,lPhUlipa.2dSd.  172;  2PhlUlpa,2d  Ed.  162  ;  8fiut,876  ;  Pnrkooliis., 
Sll;MUlaronIn8.,244:4Blng,lld:SteTenBftBeiiecke,  20^248,  Emerigon  on  1dm.,  MerwUthl 
■1.403^407.    AUtJoSdJat  «  ^.^        ,  *•  , 
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They  must.    Also,  all  losses  incurred  necessarily  in  raising 
the  fiinds,  as  damages,  premiums^  extra  interest,  brokerage,  &c. 


If  a  ship  is  wrecked,  and  the  master  forward  the  goods  to  the 
port  of  destination,  is  the  expense  of  doing  so,  included  in  the 
average  contribution? 

When  a  vessel  is  condemned  and  sold  at  an  intermediate 
port,  or  is  dashed  against  rocks  or  land,  and  broken,  or  other- 
wise rendered  useless  by  violence  and  fracture,  the  community 
of  interest  cannot  longer  be  considered  to  exist;  therefore,  the 
charges  become  special.  The  sending  forward  of  the  cargo  be- 
ing the  means  of  earning  freight,  the  expense  falls  upon  that 
interest  as  a  special  charge. 


If  the  expenseis  greater  than  the  original  freight,  is  the  excess 
included  in  the  contribution? 

No.    The  expense  being  incurred  for  the  benefit  of  the  cargo, 
it  must  bear  the  extra  freight  as  a  special  charge. 


Bow  is  the  extra  freight  to  be  apportioned? 

According  to  bulk,  and  in  proportion  as  the  whole  freight 
bears  to  the  excess,  thus: — 
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Freight  for  BiU  of  Lotting,* 

On  1  Case,       -       -       $iJ0O  pays  extra  fre^ht,  -  $1.00 

1  Cask,       -       .         2.60            do.  •  0^63 

IBftt,         .       -         i.26            do.  '  0.81 

l£oz,         .       .         0.26            <ia.  •  0.06 


^  cfl^e  the  expense  of  forwarding  does  not  amount  to  the 
original  freight^  to  whom  does  the  surplus  freight  belong? 

To  the  ship-owner)  who  is  reflponsible  to  that  extent  to  his 
underwriters  on  freight  as  so  much  salvage  received  }aj  him  fbr 
their  account;  and  accordingly  to  be  deducted  in  settlement  of 
the  loss  under  the  policies. 


Is  the  salvage  of  freight  liable  to  contribute  to  the  general 
charges  ? 

It  is.    Upon  one  half  only,  the  other  part  being  considered 
consusifid  Igr  the  wn^  wd  foroyisioM  to  the  Aip'a  company. 


When  the  ship  is  stramhd  and  the  goods  are  forwanled  to  the 
nearest  port^  which  happme  tQ  beihe  destimaiion  of  the  ship,  is 
the  expense  of  doing  soj  included  in  the  average  amtrUnUiom? 

The  lightering  of  the  cargo  when  stranded,  to  enable  the 

•IbeezpeiiMarronrai^inf  cargo  moat  bf|»id)»7tli0  IniarM  of  ^(e^        tikttjatt  umal$C 
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yeflsel  to  float  again,  and  at  the  same  time  place  the  cargo  in 
better  safely,  is  considered  hj  Adjusters  and  Underwriters  of 
New  York,  a  legitimate  item  for  average  contribution.  The 
flame  charge  in  Boston,  according  to  the  rule  adopted  there,  is 
chargeable  to  the  earnings  of  the  vessel. 

But  if  the  vessel  is  wrecked  and  rendered  useless  hj  the 
itmding,  the  sending  forward  the  cargo,  as  we  have  seen,  is  a 
special  charge  to  the  interest  benefited. 


]ff'  the  ship  is  lost  or  rightfully  condemned^  ftnd  the  master  tran- 
ships the  cargo^  is  the  expense  of  his  necessary  deteniian^  or  trav* 
ding  to  an  adjacent  port  to  procure  a  vessel  for  that  purpose^  to 
be  indudfid  in  the  contribution'^ 

This  expense,  as  also  a  reasonable  compensation  for  his  time 
and  labor,  ought  to  be  charged  to  the  cargo  transhipped. 

Biit  if  the  master's  detention  is  caused  by  the  ship,  as  well 
as  the  cargo,  the  expense  ought  to  be  apportioned. 


J^  the  voyage  is  abandonedj  oHghi  any  part  ef  the  expente  of 
delay  or  travding  to  consult  the  ship-owner  or  underwriter  19011 
the  propriety  of  abandoning  the  voyage  or  repairing  the  ship,  to 
be  charged  to  the  cargo? 

No  part  of  this  expense  can  be  rig^tfhlly  charged  to  the 
cargo  if  the  voyage  is  abandoned ;  and  px>bably  not  if  the  voyw 
age  is  completed. 

The  Adjusters  in  New  York,  usually  allow  the  wages  of  the 
master  firom  the  date  of  leaving  with  funds  and  documents^ 
ontil  his  arrival  at  the  home  port;  as  also,  the  necessary  deteii^ 
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tion  afterwards  in  explaining  papers,  and  aiding  the  adjusters 
in  the  settlement  of  loss,  to  pass  as  a  common  charge. 

Judg'e  Marvitif  in  the  case  of  Roberts,  et  al.  v.  Ocean  Star 
and  Cargo,  says: — ^''In  a  few  instances  in  this  Court  (U.  S.  D.  C, 
Florida),  tiie  master's  passage  money  home  has  crept  into  the 
accounts,  and  has  been  allowed  to  pass  as  a  common  charge; 
but,  no  part  of  this  expense  can  be  rightfully  charged  to  the 
cargo.    The  cargo  is  not  benefited  by  the  master's  going  home." 

But  see  Black  y.  McGilvery,  88  Maine  B.  287;  Duncan  y. 
Reed,  39  id.  415;  Lawrence  y.  New  Bedford  Los.  Co^  2  Story 
471;  Maryin  on  Wreck  and  Salyage,  page  27. 


How  is  the  lass  or  dawagt  im  eforts  made  to  get  a  stranded 
strip  afloat,  usuaUff  apportioned?* 

J£  loss  or  damage  happens  to  the  anchors,  chains,  hawsers  or 
other  parts  of  the  ship,  in  consequence  of  efforts  made  to  get 
a  stranded  ship  afloat  with  the  cargo  or  a  part  thereof  in,  or 
with  a  yiew  to  the  common  benefit,  such  loss  or  damage,  if  the 
ahip  is  again  set  afloat^  should  be  apportioned  upon  ship  and 
cargo.  But  if  the  ship  is  not  again  set  afloat,  the  loss  or  dam- 
age should  rest  where  it  falls. 

I^  the  ship  being  actually  lost,  the  blocks,  &lls,  ropes  or 
other  parts  of  the  ship  are  lost  or  damaged  in  getting  out  the 
cargo,  such  loss  or  damage,  estimated  with  reference  to  the  ac- 
tual yaloe  of  the  articles  as  detached  materials,  ought  to  be 
made  good  to  the  ship  by  the  cargo  sayed 

If  goods,  put  into  a  wrecking  yessel  to  lighten  the  ship  off  the 
reetf  are  lost  or  damaged,  the  ship,  if  got  off,  should  contribute 
to  the  loss  or  damage. 

If  lost  or  damaged  by  the  fault  of  the  wrecking  yessel,  the 
wrecker  should  make  good  the  loss  or  damage,  though  his  lia- 
bility, without  payment,  will  not  exonerate  the  ship  for  its  con- 

•  WlMT*  a  Tcaal  futraaded  dnrinf  a  TOfage,  and  tbarabf  the  y 
^spoMd  ta^  oommoo  peril,  and  ezpenaea  are  Tolontartlf  Incurred  ti 
/re<f  htlkenf^Ma.  with  a  Tiew  to  oompleCe  the  adventore  in  which  t 
oootinaoaa  eperatton  all  the  sabjecta  are  relieTod  from  the  common  |.... ,  .^ 
jure  Jg^aamhiad  by  iheiriwJrf  the  yeMdandouge  aiihe  port4>f  ilartlnarten,  wherehy  fteighi 
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tributive  share.    Per  Marvin^  J^  case  of  Ship  Ocean  Star  and 
Cargo/  IT.  S.  D.  C,  Florida.    KeyWeBt,186L 


/)r  saUsy  ropes  ami  other  maUfials^  mre  etti  tip  and  used  mt  $ea 
far  the  purpose  of  stopping  a  leak  occasioned  by  storm,  ore  thep 
proper  subfeets  of  general  average  ? 

They  are;  for  Aey  are  required  for  Ihe  genesfal  safety;  so, 
also,  where  like  materials  are  nsed  to  raise  a  jury-mast,  or  for 
extraordinary  purposes  of  a  similar  nature  i^hich  the  gen^fal 
safety  may  require,  are  also  proper  subjects  of  general  average* 


As  a  general  rtUcj  are  not  aU  sacrifices  for  the  common  hetiditj 
made  good  by  general  average  contribution? 

All  damage  purposely  done  to  the  ressel,  to  poreserte^  the 
whole  from  impending  danger,  is  general  average;  such  as  ikit 
cutting  away  of  masts^  ng^ng  kcj  when  the  ship  is  in  dis* 
tress;  the  cutting  or  slipping  from  anchors  to  avoid  running 
ashore  or  being  run  foul  of,  or  for  the  purpose  of  getting  dear 
of  another  vessel ;  and,  in  general,  the  diversion  of  stores  or 
any  materials  of  a  ship  from  their  original  and  intended  pur- 
pose to  some  other  use  necessary  but  not  contemplated^  brings 
them  within  the  class  of  general  average.  So,  saik  used  to 
cover  the  deck  or  hatches,  after  an  accident,  to  prerent  water 
going  below,  or  hauled  under  the  ship^s  bottom  to  stop  leaks 
there;  so,  a  hawser  or  ropes  employed  to  support  a  mast  or  to 
secure  a  rudder;  so,  even,  coils  of  rope,  being  the  chip's  stores, 
used  oh  any  extraordinary  emergency  for  the  general  safety  of 
lihip,  cargb  and  freight ;  so,  ropes  and  other  articles  used  ibr 

liMnMd,aMdart«ridiBoarr6d,ftn'tbebeiMlltoralli&tta«it«,  Are  fetrtettf' And  pantr  0<MMI 
Aj«rageeb^«.  JTonm «.  /mm,  7  H.  ft  BI.  633  .Beaanv,  Brnkof  VmUtdatattLi  Wbtft  M; 
Bpi^ii'  9,  mm  tmk  Jnrmm Im.  Cb.,  11  Johns,  8ft  :  Wittlffmt «.  MUfc  Bm.  0».^\Ummr ^mai 
TOwil  md  tUkn  v,  AOkmetbu.  Co.,  14  Qray'aBep.  818.   JToCeCosiJU. 
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dbocldng  and  securing  a  cargo  of  iron  or  other  heavy  goods 
which  has  broken  adrift  in  the  hold  and  endangers  the  ^neral 
safety.  But,  i^  when  owing  to  stodning,  the  decks  have  be- 
come leaky,  and  to  protect  ^®  cargjo  below  £rom  drip,  sails  are 
taken  into  the  hold  to  cover  the  perishable  merchandise  and 
are  thns  ii\jured  or  destroyed,  the  case  is  different;  the  sole  ob- 
ject of  the  sails  bein^  so  used  to  cover  the  cargo  and  prevent 
injury  to  it,  and  the  loss  or  damage  received  by  them  is  appli- 
cable to  the  oargo  solely. 

If  new  curticles  are  cut  up  and  used  for  general  average  pur- 
poses, such  as  sails  which  have  never  been  set,  or  ropes  which 
have  never  been  uncoiled,  the  loss  to  the  ship-owner  should  be 
made  good  without  the  deduction  of  a  third,  new  for  old 

But  where  uncoiled  rope  has  been  iaken  for  temporary  re- 
pairs, &c^  it  will  generally  be  considered  as  evidence  of  its  not 
being  entirely  new,  or  of  the  original  quantity.  And  so,  all 
other  articles  charged  to  general  average  net,  are  usually  care- 
fully investigated  by  underwriters  and  others  interested,  as  the 
inference  is  against  their  being  new. 


Are  gratuities  to  seamen  by  the  mastery  in  time  of  danger ^  in 
order  to  encowage  them  to  do  their  duty^  proper  subjects  for  con" 
tritMmf 

The  ordinary  crew  of  «  ship^are  not  to  be  paid  an  additional 
sum  for  their  extraordinary  exertions,  because  it  is  thcdr  bound* 
en  duty  to  give  their  utmost  efforts  for  the  preservation  of  the 
ship  and  the  prosecution  of  the  voyage ;  and  to  reward  men  for 
doing  their  plain  duly  is  an  immoral  act  having  a  very  bad 
tendency.  If  once  seamen  found  that  in  the  hour  of  peril  they 
were  able  to  strike  a  bargain  with  the  master  for  their  services, 
the  vety  worst  consequences  would  ensue. 

There  are  a  few  exceptional  cases,  however,  where  the  judg* 
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ment  of  the  adjuster  must  decide  whether  the  circamstanoeB 
b^ar  out  some  additional  paTment  to  the  crew: — as,  forin-* 
stance,  when  a  ship  in  a  disabled  condition  puts  into  a  port 
where  leaks  cannot  be  stopped,  or  where  repairs  cannot  be 
effected  without  very  heavy  expenses,  and  it  becomes  highly 
desirable  to  reach,  if  possible,  the  place  of  destination,  yet  the 
Consul  is  of  opinion  that  the  ship's  company  cannot  be  forced 
to  go  to  sea  again  in  the  vessel's  then  condition;  in  such  a  case, 
if  the  offer  of  additional  pay,  and  an  allowance  of  additional 
victuals  and  spirits  prevail  with  the  crew  to  proceed  on  the 
voyage,  and  to  redouble  their  exertions,  the  successful  result  of 
such  an  arrangement  would  justify  the  proceedings,  and  the  par- 
ties interested  would  scarcely  object  to  a  payment  productive  of 
so  much  advantage  to  themselves,  and  only  questionable  on 
more  theoretical  considerations. 

But,  as  a  general  rule,  gratuities  to  sailors,  paid  or  promised, 
to  increase  their  exertions  during  peril,  do  not  constitute  an 
average  loss. 


Are  passenger^  services  contributed  far  f 

If  a  ship  having  passengers  on  board,  spring  a  leak^  or  from 
some  other  cause  require  assistance  by  additional  hands,  and 
the  passengers  are  employed  to  pump  and  aid  in  navigating  the 
vessel,  the  sums  paid  to  them  for  their  labor  are  to  be  treated  as 
if  the  aid  given  were  that  of  strangers. 


Under  what  circumstances^  and  to  what  extent  is  the  expense 
of  getting  off  an  accidentally  stranded  ship  to  be  contrUmted 
fori. 
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The  expense  of  discharging  the  cargo  to  get  a  vessel  afloat 
that  has  been  accidentally  stranded,  and  that  of  re-loading  the 
cargo,  and  the  other  expenses  requisite  to  enable  the  vessel  to 
proceed  on  the  voyage,  except  those  of  making  repairs,  are  in 
practice  brought  into  general  average,  where  the  vessel,  after  be- 
ing got  off,  proceeds  with  the  same  cargo.*   [Sea  iNiff«lSl,  Note.] 


Buij  m  case  the  lightening  of  the  vessd  does  not  make  her  floaty 
and  other  means  are  necessarily  resorted  to  for  this  purpose^  such 
as  buoying  the  vessel  with  casks^  or  making  a  channel^  are  theez- 
penses  incurred  on  the  vessel  after  the  cargo  is  landed^  to  be  009^ 
trended  for? 

Mr.  Phillips,  in  his  IVeatise  on  Insurance,  §  1812,  says,  ^^after 
the  cargo  is  landed,  these  expenses  are  incurred  for  the  benefit 
of  the  vessel,  and  are  not  any  more  properly  the  subject, of  gene- 
ral contribution  than  the  repairs  of  the  vesseL" 

There  is  no  doubt  that  when  the  interests  are  once  undenii^l j 
separated,  the  charges  incurred  on  each  interest  are  special  tQ* 
that  interest  benefited ;  but  it  is  denied  by  some  experienced 
Adjusters,  that  the  general  interest  is  dissolved  by  the  removal 
of  the  cargo  to  a  place  of  safety.  They  argue,  that  if  such  ia 
the  result,  no  ship^master  will  .permit  the  whole  cargo  to  be  re- 
moved from  the  vessel's  hold,  but  at  the  prejudice  of  the  owner 
or  consignee  of  the  cargo,  will  reserve  a  portion,  if  only  a  small 
part,  to  participate  in  the  risk,  so  that  a  community  of  interest, 
shall  remain  intact  to  contribute  to  the  whole  expense. 

That  the  ship-owner  is  responsible  for  a  wrongful  act  of  the- 
master,  is  not  to  be  denied ;  but  equally  true  is  it^  that  he  has^ 
the  right,  in  the  exercise  of  his  judgment^  to  retain  a  part^  or 
the  whole  of  the  cargo,  until  the  result  is  manifest ;  and  I  think, 
no  such  inducement  should  be  allowed  to  warp  his  judgment. 

•  If  a  ship  and  cargo  are  KromUl,  and  oi  htgk  walgr  wjingywl,  and  abandonod  to  the  nndor- 
wrttert,  who  decline  to  aocepi  the  abandonmeot,  but  raiw  the  ahlm  take  her  to  her  port  of  dea- 
ttoatkm,  being  the  most  oonrenient  port  for  repaln,  and  deliver  her  cargo  to  the  consignees,  the  ' 
OHtor  fMag  the  ship  a^d  bringing  Jier  la  is  not  a  G^meral  Av«nf  •  .««H1«-.  JRKootf  J  Qfktn  «. 
imma  Jilt.  Cbi ,  14 Ofttys «ep. Sit.    IfctfUUMUU 
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Where  neoeseary  repairs  to  tompkU  Me  adventmt  eanmt  be 
niadeat theport  of  ftfit>gey  or  wUhoui  very  amsiderable  ^dda^^ 
and  to  avoid  which^  ^ni  kfsavy  eacpeneee  Jbr  ttorage^  crnnmissknu 
tlc^  the  cargo  it  rekhipped  in  other  veesdsy  amd  the  original  tkipj 
ikm  Kghtened,  is  iemporasUy  or  pmrtiaUy  repaired^  to  enable  her 
to  reach  her  pott  of  deMnatton^  is  the  new  freight  a  snbjtd , 
for  general  average  contribution^  or  is  it  a  special  charge  to 
freight? 

Til  equity,  the  new  freight^  irtanfling  in  the  place  of  the  ex- 
plitiBes  of  a  voyage  of  necessity  of  the  ship  to  another  port  for 
repa^,  or,  in  the  place  of  the  incidiental  expenses  of  delay  to 
rcJttt  a(t  the  port  of  refkige,  should  he  contributed  for  in  general 
average. 

I  am,  however,  unable  to  find  any  decisions  expressly  affirm- 
ing or  disaffirtning  this  doctrine.  And  the  practice  inth  ad- 
jUifteliS  is  not  uniform  on  this  point 

'Bul^  I  apprehend,  where  the  reshipment  was  done  with  the 
view  o^  and  resulted  in  a  saving  to,  the  general  interest,  there 
6to  'Be  no  objection  to  making  the  new  freight  a  common 
di^ge  ]!n  contribution. 


Whal  is  the  rule  with  regard  to  consequential  damages? 

All  the  immediate  and  direct  consequences  ef  a  sacrifice,  al- 
though' these  consequences  were  neither  intended  nor  benefi- 
cial|  are  to  be  taken  as  enteruig  into  and  forming  a  part  of  the 
sacnHce ;  and  the  value  of  them  is  to  be  added  to  the  value  of 
the  original  and  intended  sacrifice,  to  ascertain  the  whole  sum 
wlSch  is  to  be  averaged  as  a  loss  for  the  common  benefit. 


When  a  ship  is  inperU  so  imminent  that  her  total  loss  is 
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table  to  all  appearance,  is  a  voluntary  stramling^  made  urith  a 
view  of  saving  tite  ship  and  her  cargv  from  Mai  destruction  to 
be  contributed  for,  in  the  event  of  any  thing  being  thereby  saved? 

This  is  a  quegtion  upon  which  there  has  been  a  great  diveiv 
sity  of  opinion.  Many  contend  that  where  the  destruction  is 
inevitable  the  stranding  cannot  be  voluntary  in  the  sense  of  the 
rule,  and  that  the  ship  instead  of  being  sacrificed  by  exposure 
to  a  greater  peril|  is  in  fact  submitted  to  a  less,  and  that  this  is 
done  in  the  course  of  ordinary  duty  and  so  not  an  act  of  sac- 
rificing at  1^. 

Judge  Parsons,  in  his  valuable  Treatise  on  the  Maritinie 
Law,  Tol.  1,  page  291,  states  the  rule  of  law  thus:  ^'If  a  shq> 
must  inevitably  be  cast  upon  a  shore,  and  all  that  the  master 
does  is  to  select  a  place,  a  time,  and  a  mode  of  stranding,  this 
is  not  a  voluntary  saorifioe,  and,  therefore,  not  an  average  loss. 
But  if  the  master  has  a  substantial  and  valuable  chance  of  sav<- 
ing  his  ship,  although  this  chanoe  may  not  amount  to  a  proba^ 
failrty,  and  voluntarily  throws  this  chanoe  away  in  order  ta 
make  sure  of  saving,  his  cargo,  the  cargo  must  contribute  to 
repay  the  loss."  And  he  adds — *^  We  cannot  doubt  that  this 
must  be  the  rule,  although,  it  omay  oflben  be  difficult  to  deter- 
mine which  side  of  the  rule  a  case  tslh/* 

It  was  argued  by  counsel  in  the  case  of  the  Ship  ^Brutus," 
"  If  l^e  danger  is  not  so  great  that  the  loss  is  otherwise  inevi- 
table,  where  is  the  right  of  the  master  to  anticipate  or  hasten 
the  destruction  of  any  part  of  the  adventure?  Does  a  master 
ever  make  (rightly)  a  jettison,  cut  away  a  mast  or  run  his  ship 
ashore,  unless  tiie  loss  at  the  time  he  resolves  on  the  measure 
is  inevitable  unless  he  resorts  to  it?  Is  the  master  to  throw 
over  cargo,  or  mutilate  his  ship  out  of  ^mere  apprehension^ 
Does  he  ever  do  it  unless  all  reasonable  bope  of  otherwise  sav- 
ing ike  adventure  is  gone?  He  is  not  to  be  justified  in  a  fiMur 
fix>m  slight  causes,  nor  in  anticipating  that  total  destruction  to 
a  part  which  i^waitB  Idiie  whole  adventure,  unless  to  all  human 
judgment  safety  front  any  other  jmeasure  is  hc^teless.    When. 
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the  ship  has  been  overcome  in  her  struggle  with  ooeaii  .and  tetn* 
pest|  and  is  in  danger  of  foundering,  and  when  lightening  her 
is  the  only  measure  to  avert  this  otherwise  certain  peril,  then 
first  arises  the  right  to  throw  over  the  cargo;  it  is  a  right  only 
horn  at  the  last  degree  of  distress  in  his  ship.  If  it  can  be 
shewn  that  ihe  vessel  was  not  in  much  danger,  that  she  would 
not  in  all  human  judgment  sink  unless  relieved,  the  jettison 
would  be  unwarranted,  so  too  in  any  case  of  voluntary  strand* 
ing,  if  it  could  be  shewn,  that,  by  any  means  in  the  master's 
power,  by  holding  on  to  anchors,  or  by  making  a  pressing  sail, 
he  could  avoid  the  danger,  he  is  not  warranted  in  beaching  his 
ship.  The  peril,  therefore,  being  in  its  nature  inevitable^  so  fiur 
from  being  a  reason  to  prevent  a  contribution,  is  on  the  oon« 
trary  essential  to  it  The  greater  the  danger  and  the  more  in- 
evitable by  any  other  means  than  by  measures  to  anticipate  its 
action,  the  more  justifiable  is  the  act  of  courage  thus  anticipat- 
ing it,  and  the  more  rightful  the  demand  of  contribution.'' 

This  question,  however,  was  fiilly  settled  by  the  Supreme 
Court  of  the  United  States,  in  December  Term,  1850,  in  the 
case  of  the  Ship  ^  Brutus."  (Barnard  v.  Adams,  10  Howard 
270,  802.) 

Mr.  Justice  Orierj  in  delivering  the  opinion  of  the  Court, 
said: — ^^^The  Ship  << Brutus"  was  lying  at  anchor  at  the  usual 
place  of  mooring  vessels  in  the  outer  roads  of  Buenos  Ayres, 
about  seven  miles  fix)m  the  shore.  The  width  of  the  river  at 
that  place,  betnt^een  Buenos  Ayres  and  Colonia  on  the  opposite 
shore,  is  about  fifteen  miles.  The  Brutus  had  taken  her  cargo 
on  board  for  New  York,  consisting  of  skins,  dry  hides,  horses 
and  jerked  beef.  The  master  was  on  shore,  and  she  was  in 
charge  of  the  first  mate,  with  a  crew  consisting  of  twelve  per- 
sons in  all.  On  the  7th  a  gale  had  commenced,  which  on  the 
8th  had  become  dangerous.  About  four  o'clock  the  next 
morning,  the  ship  began  to  drag  her  anchors,  and  the  small 
lower  anchor  was  let  go.  About  nine  o'clock  in  the  even- 
ing, the  gale  increasing,  the  best  bower  anchor  parted  with  a 
loud  report    About  ten  o'clock)  the  small  bower  partedi  and 
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the  ship  commenced  drifidng  broadside  with  ike  wind  and 
waves*  Endeavors  were  then  made,  to  get  the  ship  before  the 
wind,  which  failed  on  account  of  the  chains  keeping  her  broad- 
side to  the  sea,  which  was  making  a  breach  over  her  fore  and 
aft.  The  chains  were  then  slipped  and  the  vessel  got  before 
the  wind,  two  men  were  put  to  the  wheel,  and  one  man  to  the 
lead,  and  it  was  determined  'to  mn  the  ship  ashore  fbr  the 
preservation  of  the  cargo  and  the  lives  of  the  crew/  It  wae 
now  about  eleven  o'clock  at  night,  when  the  ship  was  got  be- 
fore the  wind  and  under  command  of  the  helm.  The  shore 
next  to  Buenos  Ayres^  towards  which  the  nhip  had  been  drift- 
ing, had  banks  and  shallows  extending  out  some  three  or  four 
miles.  If  the  vessel  had  been  driven  on  these  hy  the  tempest^ 
she  would  have  been  wrecked  and  lost  together  with  the  cargo 
and  crew.  On  the  Colonia  side  of  the  river,  were  sunken  rocks 
several  miles  from  the  shore.  'For  the  purpose  of  saving  the 
cargo  and  crew  any  how,  and  possibly  the  vessel,'  she  was 
steered  up  the  river,  inclining  a  little  towards  the  Buenos  Ayres 
side,  with  the  intention  of  running  her  on  shore  at  a  conveni- 
ent place.  After  they  had  proceeded  up  the  river,  about  ten 
miles,  the  mate  discovered  from  the  flashes  of  lightning,  that 
the  vessel  was  approaching  a  point  called  St.  Isidro,  off  which 
he  perceived  something  black,  which  he  supposed  to  be  rocks, 
and  being  afraid,  or  'thinking  it  impossible  to  get  by'  this 
point  without  being  wrecked  and  lost,  he  directed  the  course 
of  the  vessel  to  be  changed  towards  the  shore,  where  he  had 
seen  what  he  supposed  to  be  a  house,  but  which  turned  out  to 
be  a  large  tree.  About  midnight  the  vessel  struck  the  beach 
and  the  rudder  was  knocked  away.  The  forensail  was  then 
hauled  up,  but  the  stay-sail  was  let  renudn  to  keep  her  head 
straight,  and  she  continued  to  work  herself  up  until  daylight 
The  place  where  she  was  stranded  was  a  level  beach  about  200 
yards  above  ordinary  low  water  mark.  The  ship  was  not 
wrecked  or  broken  up,  though  somewhat  damaged,  and  the  car- 
go was  not  injured.  The  master  chartered  the  Bark  '  Serene,' 
and  transferred  the  cargo  to  her.    But  it  was  found  that,  with 
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the  meane  txf  be  obtained  in  that  vicinity  it  wonid  have  oost 
more  than  the  ship  was  worth,  to  get  her  off  the  beach.  She 
was  therefore  sold.  The  *  Serene'  afiierwarda  arnved  safely  at 
New  York,  under  command  of  Captain  Adams,  former  master 
of  the  ^Brutns.'  In  transhipping  the  jerked  beef  fix)m  the 
^Brntos'  to  the  *  Serene ',  a  portion  of  it  got  wet,  and  when  it 
arrived  at  the  port  of  New  York,  it  was  all  found  to  be  worth- 

XVDD* 

^It  cannot  be  denied  by  any  one  who  will  carefully  compare 
this  case  with  that  of  the  '  Hope '  (IS  Peters,  881),  unanim- 
ously decided  by  this  court,  and  the  cases  of  Caze  v.  Beilly  (3 
Wash.  C.  C.  R.  298),  Sims  v.  Gumey,  (4  Bmney  418),  and 
Gray  v.  Wain  (2  Serg.  &  R.  229),  which  have  received  the  ^un-' 
qualified  assent'  of  this  Courts  that  whatever  distinctions  magr 
be  taken  as  to  the  accidents  and  circumstances  of  these  cases, 
Ihey  do  not  materially  or  substaniially  differ  from  the  present^ 
BO  far  as  the  point  now  under  consideration  is  concerned ;  and 
that  we  are  now  called  upon  to  reconsider  and  overrule  the  doc- 
trine established  by  those  cases.  But  however  they  may  appear 
to  be  contrary  to  certain  abstract  propositions  stated  by  some 
text  writers  on  this  subject  in  England,  and  a  case  or  two  in 
this  country,  the  policy  and  propriety  of  overruling  our  own 
and  the  three  other  decisions  which  have  received  our  Unanim- 
ous approval',  even  if  we  are  not  now  satisfied  with  their  cor* 
rectness,  may  well  be  doubted.  There  are  few  cases  to  be  found 
in  the  books,  which  have  been'  more  thoroughly,  laboriously, 
and  ably  investigated,  by  the  most  learned  counsel  and  eminent 
judges.  In  questions  involving  so  much  doubt  and  difficulty, 
it  is  of  more  importance  to  the  mercantile  community,  that  the 
law  be  settled  and  litigation  ended,  than  how  it  is  settled.  No 
decision  of  a  question  depending  on  such  nice  and  subtle  reason* 
ing  will  meet  the  approbation  of  every  mind,  and  if  the  cases 
we  have  mentioned,  have  failed  of  this  effect^  it  may  well  be 
doubted,  if  any  reasons  which  could  be  given  for  overruling 
ihem  would  prove  more  successful.  ♦**♦♦*  The 
law  of  general  average  has  its  foundation  in  equity*    The  prin* 
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inple,  that,  ^what  is  given  for  the  general  benefit  of  all,  shall 
be  made  good  by  the  contribution  of  all/  is  recommended  not 
only  hj  its  equily,  but  also  by  its  policy,  becairae  it  encourages 
the  owner  to  throw  away  his  property  without  hesiiation,  in 
time  of  need. 

^  In  order  to  constitute  a  case  for  general  average,  three  things 
must  concur.  1st.  A  common  dianger;  a-  danger  in  which 
ship,  cargo  and  crew  all  participate;  a  danger  imminent,  and  ajy- 
parently  ^inevitable'  except  by  voluntarily  incurring  the  loss 
of  a  portion  of  the  whole  to  save  the  remainder. 

^  2d.  There  nmst  be  a  voluntary^  jettison,  jadnsj  or  casting 
away  of  some  portion  of  the  joint  ccmcem  for  the  porpose  of 
avoiding  this  imminent  peril,  periculi  vrnminentes  evUamK  cmaa^ 
ot^  in  other  words,  a  transfer  of  the  peril  from  the  whole  to 
a  portion  of  the  whole. 

^  3d.  The  attempt  to  avoid  the  imminent  common  peril  must 
be  successfiil.  It  is  evident  from  these  propositions,  that  the 
assertion  so  much  relied  on  in  the  argument,  viz  >^  That  if  the 
peril  be  inevitable  tiiere  can  be  no  contribution,'  is  a  mere 
truism;  as  the  hypothesis  of  the  cose  requires  that  Idie  com- 
mon peril  though  imminent,  shall  be  suocessftilly  avoided. 
Those  who  urge  it  must  therefore  mean  something  else.  And 
it  seems  when  more  carefiilly  stated,  to  be  this:—  ^That  if 
the  common  peril  was  of  such  nature,  that  the  joAius  or  thing 
cast  away  to  save  the  rest,  would  have  perished  anyhow,  or 
perished  'inevitably,'  even  if  it  had  not  been  selected  to 
suffer  in  place  of  the  whole,  there  can  be  no  contribution*' 
If  this  be  the  meaning  of  this  proposition,  and  we  can  dis- 
cover no  other,  it  is  a  denial  for  the  whole  doctrine  upen 
which  the  claim  for  general  average  has  its  foundation*  For 
the  master  of  the  ship  would  not  be  justified  in  casting  a 
pnrt  of  the  cargo  into  the  sea,  or  slipping  his  anchor,  or  oict» 
ting  away  his  masts,  or  stranding  his  vessel,  unless  oompd^ 
led  to  do  it  by  the  necessity  of  the  case,  in  order  to  sore 
both  ship  and  cargo,  or  one  of  them,  from  an  imminent  pe^ 
til  which  threatened  their  common  destruction*    The 
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flily  of  the  case  must  compel  him  to  choose  between  the  lofls 
of  the  whole  and  part;  but  however  metaphysicians  may 
stumble  at  the  assertion,  it  is  this  forced  choice,  which  is  neces- 
saij  to  justify  the  master  in  making  a  sacrifice,  (as  it  is  called) 
of  any  part  for  the  whole.  Hence,  the  answer  of  every  master 
of  a  vessel  when  examined,  will  be,  ^I  considered  the  des- 
imction  of  both  ship  and  cargo  ^inevitable'  unless  I  had 
thrown  away  what  I  did.'  ^The  goods  thrown  away  would 
have  gone  to  the  bottom  anyhow.'  If  the  case  does  not  show 
that  the  jettison  was  ^indispensable'  in  order  to  escape  the 
common  peril,  the  master  would  himself  be  liable  for  the  loss 
consequent  therefronL  It  is  for  this  reason,  that  the  ordinances 
of  Marseilles,  require  that  the  master  should  have  a  consulta- 
tion with  the  supercargo  and  crew,  as  to  the  absolute  necessity 
of  the  measure,  and  as  evidence  that  it  was  not  done  throng 
the  vain  fears,  cowardice,  or  imprudence  of  the  master.  But  the 
right  to  contribution  was  not  made  to  depend  on  any  real  or 
presumed  intention  to  destroy  the  thing  cast  away,  but  on  the 
fact  that  it  has  been  selected  to  suffer  the  peril  in  place  of  the 
whole,  that  the  remainder  may  be  saved.  The  anchor  lost  by 
voluntarily  slipping  the  cable  may  be  recovered,  the  goods 
jettisoned  nuty  float  to  the  shore  and  be  saved,  and  yet  if  the 
anchor  or  goods  had  not  been  cast  away,  they  would  have 
been  ^inevitably'  lost,  and  there  would  have  been  a  total 
loss  of  both  ship  and  cargo.  Take  the  case  of  Gaze  v.  Reilly. 
A  vessel  is  completely  surrounded  by  the  enemy's  cruisers. 
It  is  impossible  to  save  both  ship  and  cargo  from  capture 
and  a  total  loss.  A  part  or  the  whole  of  the  cargo  is  thrown 
overboard,  and  thus  the  vessel  escapes.  Thils  is  an  admitted 
case  for  contribution.  And  is  no  answer  to  the  claim  of  the 
owners,  to  say,  'Your  cargo  was  'inevitably'  lost;  as  it  was 
situated  it  was  worthless,  and  consequently  you  sacrifice  noth- 
ing for  the  common  benefit.  Besides  a  portion  of  it  floated 
on  shore  and  was  saved  from  capture,  or  was  fished  from  the 
bottom  without  sustaining  much  injury ;  the  throwing  it  over* 
board  was  the  best  thing  that  could  be  done  for  it  under  the 
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drcumstances,  as  without  that  it  would  have  been  ^  inevitably 
lost.'  But  suppose,  as  in  the  case  referred  to,  the  ship  cannot 
be  saved  by  casting  the  cargo  into  the  sea,  but  the  cargo  which 
is  of  far  greater  value,  can  be  saved  by  casting  the  vessel  on 
the  land,  or  stranding  her.  Is  it  any  answer  to  her  claim  for 
contribution,  to  say,  that  her  loss. was  ^inevitable',  she  was  in 
a  better  situation  on  the  beach,  than  in  the  hands  of  the  enemy, 
or  at  the  bottom  of  the  sea,  or  wrecked  upon  rocks,  and  there- 
fore there  was  no  such  sacrifice  as  would  entitle  her  to  contri- 
bution. We  cannot  comprehend  why  this  argument  should 
have  no  weight  in  the  first  case  (which  is  an  admitted  case  of 
contribution  in  all  the  books),  and  yet  that  it  should  be  held  as* 
a  conclusive  obstacle  to  the  recovery  in  the  latter.  The  repli- 
cation to  this  objection  in  the  first  instance,  and  the  conclusive 
one,  is  '  the  vessel  and  cargo  were  in  a  common  peril,  where 
both  or  all  could  not  be  saved;  the  vessel  alone,  or  the  vessel 
and  part  of  the  cargo  has  been  saved,  by  casting  the  loss  upon 
the  cargo,  and  this  constitutes  the  very  hjrpothesis  on  whid^ 
the  doctrine  of  general  average  rests.'  Why  then  should  there 
be  a  difference  in  principle,  where  the  cargo  is  damaged  or  lost^ 
by  being  cast  into  the  sea,  and  the  ship  saved ;  and  the  case, 
where  the  ship  is  damaged  or  lost  by  a  voluntary  stranding^  or 
by  being  cast  on  the  land,  and  the  cargo  saved,  is  a  questioii 
which  has  never  yet  been  satisfiM^torily  answered  In  fact|  we 
do  not  understand  the  counsel  to  contend  that  the  Brutus  wa9 
not  entitled  to  contribution,  because  she  could  not  be  got  afloat 
at  a  less  cost  than  her  value.  The  principle  on  which  l^e 
counsel  relied,  is  that  enunciated  in  the  opinion  of  the  court 
in  Walker  v.  United  States,  11  Serg.  and  B.  61.  <It  is  not 
enough,'  says  the  learned  Judge,  *  that  there  be  a  deliberate 
intent  to  do  an  act  which  may  or  may  not  lead  to  a  loss ;  there 
must  be  a  deliberate  purpose  to  sacrifice  the  thing  at  all  events, 
or  at  the  very  least  to  put  it  in  a  situation  in  which  the  danger 
of  eventual  destruction  would  be  increased.' 
•  #«#«#•*#**« 
^The  &ct  that  goods  thrown  overboard  are  in  no  worse  or 
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aren  a  better  condition  as  to  chances  of  safely  than  if  they  had 
remained  on  board,  or  that  the  stranded  vessel  is  in  a  better 
condition  than  if  she  had  been  wrecked  or  sunk,  cannot  affect 
the  right  to  contribution  of  that  part  which  was  selected  to  suf- 
fer in  place  of  the  whole.  *  ♦  ♦  Let  us  briefly 
compare  the  fectt  of  this  case  with  the  principles  we  have 
stated,  and  inquire,  1st— What  was  the  common  peril,  and  2d — 
Was  anj  portion  of  the  joint  adventure  saved  from  it,  by  the 
transfer  of  the  risk  or  loss  to  another. 

^  The  common  peril,  which  in  this  case  was  sought  to  be 
avoided,  was  shipwreck,  or  the  destruction  of  vessel,  cargo  and 
orew.  The  ship  lay  at  anchor— «he  was  assailed  by  a  violent 
tempest— her  cables  broken— jier  anchors  gone;  and  she  was 
being  driven  by  the  force  of  the  gale  broadside  upon  the  shal- 
iovrs  extending  three  miles  out  from  the  shore  at  Buenos  Ayres. 
In  order  to  save  the  cargo  and  crew,  it  is  determined  to  put  on 
tail  and  run  up  the  river  to  find  a  safe  place  to  strand  the  ves* 
»eL  .  They  proceed  ten  miles  up  the  river,  when  they  encoun- 
ter another  peril  at  Point  St.  Isidro.  To  avoid  being  wrecked 
on  the  rocks  the  course  of  the  vessel  is  immediately  changed, 
and  she  is  steered  directly  for  the  shore,  and  run  upon  a  sandy 
beach  where  she  is  left  high  and  dry  by  the  tide.  The  cargo  is 
naved  without  injury,  but  the  ship  is  on  the  land,  where  she  is 
comparatively  valueless,  on  account  of  the  expense  which  must 
be  incurred  to  replace  her  in  her  element.  By  the  will  and  di- 
rections of  ihe  master,  she  has  become  the  victim,  and  borne  the 
loss,  that  the  cargo  might  escape  from  the  common  peril.  It 
is  true  she  has  not  been  wrecked  or  lost^  as  she  inevitably  would^ 
had  she  been  driven  on  the  flats,  by  the  tempest  at  Buenos 
Ayree,  or  been  foundered  on  the  rooks  off  Point  St  Isidro,  but  she 
has  voluntarily  gone  on  shore,  which  was  death  to  her,  while  it 
brought  safety  to  the  cargo.  And  we  are  of  opimon  that  she  has 
ike  same  right  to  demand  eontribution^  that  the  owners  of  the 
cargo  tDould  have  had  against  Aer,  had  it  been  cast  into  the  sea  to 
insure  her  safety.  There  is  therefore  no  error  in  the  instruction 
given  by  the  Court  below  on  this  point    2d— The  second  and 
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third  instractions  excepted  to,  have  reference  to  the  place  at 
which  the  goods  are  to  be  vcdued  for  ike  purpose  of  adjusting  the 
genial  average. 

^  The  adventure  was  continued  notwithstanding  the  disasteri 
and  terminated  at  New  York  The  goods  were  nqt  returned  ^to 
the  shippers,  and  consequentlj  no  contribution  could  be  collec- 
ted at  Buenos  Ayres.  The  fiust  that  llie  Brutus  was  left  on  thd 
strand  and  the  adventure  continued  till  the  cargo  reached  iia 
destination  in  another  vessel  cannot  affect  the  case.  The  place 
where  average  shall  be  stated  is  always  dependent,  more  or 
less,  on  accidental  circumstances,  affecting  not  the  technical 
termination  of  the  voyage,  but  the  actual  and  practical  dosing 
of  the  adventure.  We  see  nothing  in  the  circumstances  to  take 
this  case  out  of  the  general  rule  that  contribution  should  be 
assessed  on  the  value  at  the  home  port 

'<  3d — ^The  third  exception  relates  to  the  allowance  of  the 
wages  of  ike  crew  after  the.  ship  was  stranded.  But  as  thcfy 
were  employed  as  mariners  and  quasinsalvors  of  the  cargo,  lab(Mr«* 
ing  for  the  joint  benefit  of  the  adventure,  we  think  the  excep- 
tion is  not  supported.  Their  services  were  essential  to  the 
entire  saving  of  the  cai^.  Their  duties  did  not  cease  with  the 
stranding,  and  they  were  entitled  to  wages  while  their  services 
were  required  for  that  purpose.  If  the  same  services  had  been 
rendered  by  strangers,  the  expense  would  have  been  properly 
charged  as  a  result  of  the  disaster,  in  stating  the  average. 
That  the  same  services  were  rendered  by  the  crew,  after  the 
Brutus  was  stranded,  and  the  voyage  as  to  them  technically 
broken  up,  cannot  affect  the  case.  Even  if  their  obligation  to 
the  ship  had  ceased,  still  their  services  to  vessel  and  cargo  en- 
title them  to  wages  and  support  as  a  general  charge. 

w4th — The  two  and  a  half  per  cent,  allowed  for  collecting  the 
general  average,  rests  upon  the  usage  and  custom  of  merchants 
and  average  brokers.  It  is  a  duty  arising  out  of  the  unforeseen 
disaster  and  resulting  directly  from  it.  Usually  there  are  con- 
tributions to  be  paid  out  as  well  as  received  by  the  ship-owner. 
It  is  a  troublesome  duty  not  embraced  in  their  obligation  as 
10 
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mere  carriers.  The  usage  i»  therefore  not  unreasonable.  Xhe 
dijeetion^  that  it  ia  pajiiig  the  owners  for  merely  collecting 
their  own  debt,  is  founded  on  the  accidents  or  peculiar  cirQunv 
coidatances  of  tikecaAe^  and  doesnot  affeet  the;  general  princi- 
ple>  on  which  this  usage  is  based." 

This  important  decision^  therefore^  seems  to  establish  ihe 
laWyi  Ihoti  where  the  situation  of  the  ship  is  such^  that  the 
power  oi  Toluntarjr  action  remains,  so  that  notwitfastandiiig  tfao 
fiirfof  the  demeaitB^'the  point  of  stranding  may  be  selected, 
and'' benefit  results:  firo^m  the  change  in  the  course  of  the  ship; 
or  if  the  place  where  she  actually  takes  ground  is  of  such  a.  n»^ 
tuiJe^ab  tio^  involve  less  danger  to  Ae  cargo,  than  that  to  which 
die  was  drifting  before  i  her  course  was  altered^  it  constUutes  m 
elidnii  for  contribution. 

This  decision  of  Mr.  Justice  Grier  (Barnard  v.  Adams^  10 
Howard  27(^>  ita  connection  withthid  elaborate  investigation  of^ 
Mr.  Justice  Storjf^  in  the  case  of  CoL  Ins.  Co.  v.  Ashby,  13  Pe^ 
trasSBl;  also  settles  a  qciestion  on  which  there  has  been  some 
eonfliot  of  authority,  yiz.:  Whether  there  is  to  be  contribation 
if  the  vessel  is,  by  the  stranding,. totally  lost? 

It  may  now  be  considered  as:  the  settled  doctrine,  thai  tke 
ultimate  loss  of  the  ship  makes  no  difference  in  regard  to^tha 
liability  of  tiie  owmks  of  the  cai^  to  contribute. 


CHAPTER  XIL 

mussmm  of  genebal  ayebage  and  contribu- 
tion. 


The  leading  principle  of  general  average  contribution,  to 
^htAenrfiK  land,  of  loss  it  ma,j  be  applied,  is  this: — T/uU  all  the 
parties,  VKffiresUd  in  the  adventure^  for  the  beuefit  of  wluek  the  loss^ 
toas  metift!edf  should  be  sufferers  by  the  loss  in  exact  proportion  to 
ike  extent  of^  tfieir  interests^  but  no  further;  and  this  object  can 
only  be  attained  when  the  party  whose  property  has  been  sao- 
rifioedi  whose  money  ha^  been  disbursed,  or  whose  credit  has 
been  pledged  for  the  conunon  bene^t,  is  placed,  by  the  result 
of  the  ai^ustment^  exactly  in  the  same  position  he  would  have 
stood  in  had  the  sacrifice  been  made,  the  expense  incurred,  or 
the  ciedJIt  pledjged,  pot  hj  himself  but  by  some  other  of  his  co- 
aflTenturerSr  T;\m  is  the  universal  principle  of  geueral  aver- 
age co^tri^utioi^  whether  the  loss  arose  from  sacrifices,  expen- 
dit^ijeiv  or  i^  nn\fi  of  goods  for  the  cofomon  benefit    Amould 


What  is  the  rule  for  estimating  the  value  of  the  ship  for  the 
pmrpose  of  general  average? 

«tta«nito  appUeabto  to  aU  A(U*»txBenlt«  Ibai  '^ «Kry  iUM  that  ii  eemtHbtited  for,  must  em> 


148  MARINE  INSURANCE  ANI>  AVERAQR. 

The  trae  valae  of  the  ship  for  contribution^  is  the  amomtt 
that  her  hull,  masts^  yards,  sails,  rigging  atid  stores  would  pro- 
duce after  the  sacrifice  is  made,  with  the  addition  of  the  amount 
made  good  by  the  general  average  contribution.  Her  contrib- 
utory value,  in  fact,  is  her  worth  to  the  owners  in  the  state  in 
which  she  arrives. 

Value  of  Ship,  after  repairs^        ...        $40,000 
LesSj  gross  repairs.      .....  10,000 

80,000 

Add,  amount  contributed  for,        ....  2,500 


*  Contributorp  Value  of  Skip,         -        •        -  $82y50O 

What  is  the  rule  for  aseertaimng  tie  contrib^dorp  value  of 
freight? 

Only  the  freight  earned  pays  (Lee  v.  Grinnell,  5  Dtter  400, 481); 
and  if  that  be  only  a  pro  rata  freight,  that  only  contributes 
(The  Nathaniel  Hooper,  8  Sumner  542 ;  Magrath  v.  Church,  1 
Caines  196) ;  and  from  the  freight  all  expenses  necessary  for 
earning  it,  should  be  first  deducted. 

Whatever  freight  the  ship  loses  by  jettison  of  the  goods,  or 
by  any  sacrifice,  is,  of  course,  to  be  contributed  for.  (Nelson 
V.  Belmont,  5  Ihier  810,  822.)  So  if  she  be  voluntarily  strand- 
ed to  save  the  cargo,  and  being  lost  cannot  carry  it  on  and  earn 
her  freight,  this  is  a  part  of  the  dacriflce.  (Col.  Ins.  Co.  v. 
Ashby,  18  Peters  881,  844.)  When  freight  is  entitled  to  con- 
tribution, the  value  is  the  gross  freight  lost  by  the  sacrifice. 
The  net  freight  only  on  the  goods  saved  and  carried,  is  called 
upon  to  contribute.  This  net  freight  is  usually  ascertained  by 
deducting  a  certain  proportion  from  the  gross  freight;  as  one 

•  ■zai^ple^riMiriaceoBMlMitoixTalMorfMfeliltBMrtynaMM.   OtMifMghl«tffeMtoAA4tOIM»» 
l^-^Whm  m,$miam  U»  B—  waA.   rr«lilitaD|ood»ddlm«d,  [.  $3000   LS   IJO» 


itA^WUn •tt«r  marj/bm vrmifmOkmnt  \mt Itm  wmM*    Tni^mwmik  MNwd,.    .    'tSOlO^  141  tUO» 


•fftaipwiiaof drthrttag  afio  ty  tm»  will,       .     4000   »»#•  X.t  f 
WhOTs  ^  •>]>»«  •r^dtllT«rlfl«^Mf^^  fMfhl.  tlMr*  !■  no  oontrltatiM  bj  frricht.  tal  thTi 

■ft  l»niU»«C  tteporl  vbM%tlM  adioitaMii  l»t»bMl 


whOTv  tlM  •xpeaaH  of  dtUTtring  oaifoexQMd  th«  orlgiiuJ 

iifllMnMbte  to  tht«Vf»and  apporttoaed  Moordliig  to  balk. 

no  dadMtlMi  oToM  hkir»«M  third.  Ao^to  b«  ■adoaoeard 
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iulf^  one  third,  or  one  fourth.  In  most  commercial  ports  some 
role  prevailsi  which  is  sanctioned  by  general  usage  th^e.  The 
jiractice  in  New  York,  has  been  to  ascertain  the  contributoiy  value 
of  freight  by  deducting  one  half  of  the  gross  amount;  in  Massth- 
ckuseUs,  by  deducting  one  third;  in  Maine,  by  deducting  one 
third;  in  Maryland,  by  deducting  one  third;  in  Virginia,  by 
deducting  one  half;  in  Louisiana,  by  deducting  one  third;  in 
Alabama^  by  deducting  one  half;  in  Pennsylvania,  by  deduct- 
ing one  third;  in  Georgia,  by  deducting  one  half;  in  Tsxas,  by 
deducting  one  half;  in  San  Francisco,  by  deducting  one  half; 
in  Bavre^  France,  one  half  is  deducted  as  in  New  York;  in 
England,  the  gross  freight^  including  primage,  less  wages  and 
port  charges^  contributes. 

In  Mutual  Safety  Ins.  Co.  v.  Cargo  of  the  Ship  George  01- 
cott|  Adm.  157,  it  was  held,  that  the  freight  should  contribute 
at  its  gross  value,  deducting  therefrom  all  necessary  expenses 
incoired,  if  any,  subsequent  to  the  wreck.  If  there  is  a  char- 
ter-party, and  freight  is  to  be  paid  for  the  round  voyage  out 
and  home,  and  the  principal  object  of  the  voyage  is  to  obtain  a 
retom  cargo,  if  a  loss  occurs  on  the  outward  voyage,  the  freight 
for  the  round  voyage  contributes.  Shelton  v.  Brig  Mary,  U.  S. 
B.  C,  Mass.,  6  Law  Reporter  76. 

Charter  parties  are  generally  worded,  so  much  to  be  consid- 
ered earned  upon  the  deliveiy  of  the  outward  cargo,  and  the 
balance  on  the  deliveiy  of  the  homeward  ciurgo.  If  no  agree- 
ment or  division  of  the  charter  is  thus  made  in  the  written  in- 
strument^ it  is  the  custom  of  Adjusters  in  New  York,  to  esti- 
mate the  amount  at  risk  at  the  time,  and  which  is  usually  com- 
muted to  be,  one  half  on  each  passage. 

The  decision  quoted  above,  we  must^  therefore,  be  allowed 
to  diaaent  fioio.  It  is  a  plain  rule  in  general  average  matters, 
that  what  is  contributed  for,  must  contribute.  A  vessel  (for 
example)  is  chartered  for  a  round  sum  for  a  voyage  "  out  and 
home;"  as  is  usual,  freight  is  taken  on  board  for  other  parties 
than  the  charterers — in  the  course  of  the  outward  voyage  she 
18  voluntarily  stranded  and  becomes  a  total  loss.    The  vessel  ii 
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contributed  for — and  as  we  have  seien  in  a  previous  case,  tiie 
freight  is  also  entitled  to  be  cotitributed  for.  The  amount  of 
freight  to  be  made  good  accordiiilg  to  the  tule  cited,  would  be 
the  whole  charter  **otit  and  home,"  aAd  ih  i3an7ing  it  out,  ob- 
jections Would  be  met  from  the  shippers  of  ciirgo,  denying  the 
i;ight  of  coAtfibution  from  them  for  an  amount  greater  tH^ 
the  agreed  freight  upon  their  goods.  Their  argument  would 
be,  why  chat^ge  us  for  $100,  when,  had  the  ves^l  earned  freight, 
you  would  have  received  but  $60.  The  lesser  sum  only  wils 
at  risk,  and  in  our  opinion  they  would  be  sustained. 

The  sum  at  risk,  is  to  cbntribute  or  be  contributed  fot,  'Us 
ihe  case  ioiay  be. 


Ehw  is  the  c&ntributdry  fidtue  of  Cargo  ascertained? 

When  the  ave^rage  is  aic^usted  at  the  port  of  discharge,  the 
practice  is,  to  take  the  actudd  f41tle  of  the  cargo  at  the  ibar- 
ket  price,  stripped  of  all  the  charges  attached  to  it,  as  frei^t, 
duty  and  landing  charges.  And  if  a  jettison  nas  taken  plac^ 
then  the  estimate  j^toceeds  of  the  goods  jettisoui^d,  taken  in 
like  manner,  should  be  added  to  the  net  value  of  the  (iftrgo 
'libved.  The  goods  mtist  contribute,  according  to  their  value, 
^in  the  state  in  which  they  arrive  at  that  place.  The  saifab 
tule  is  to  be  fdllowed  under  similar  circunlstahces  for  d^SMai^ 
'^ioQents,  if  the  goods  arrive  in  a  sotkild  state,  6r  if  they  Vefe 
diminished  in  value  by  Snteni&r  die^ay,  or  eittiernal  'dknii^ 
^previbus  t6l!he  period  at  whibh  the  disbursements  wei-etiiW 
But,  if  damaged  goods  are  sold  at  the  intermediate  plabeili) 
prevent  their  fiirther  delstructioii,  the  liet  amount  for'w^fek 
they  were  sold  at  that  pla^e,*dftier'  deducting  their  special' 'Char- 
ges, will  be  the  sum  for  i^hich  they  ntdst  contribute  to  'j^ii- 
eral  average. 

The  value  of  the  cargo,  in  &ct,  is,  what  it  has  pf(>dubed,  W 
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would  producei  at  as  neatly  as  jpossible  the  time  of  its  arrival. 
If  it  be  actually  ^old, .there  can, be  no  tngier  ^^a],ue  giy^n  fyv 
oontribution,  than  the  net  proceeds  of  „ the  sale-r^t}^t,i^,:the 
gross  amount  stripped  oC  freight^  duty  and  landing  changes.  , 

A  few  Ac^ustBfs  of  AverageSi  are  in  the  habit  of  deducting 
from  the  gross  proceeds  of  cargo  when  adoertajiiing  its  con- 
tributory valuoi  ^'Commi88k)ns";(if  consigned)  in  additionuto 
the  landing  riiarges  before  eniuueraited.  It  is  wroi^g  to  do 
80|  for  this  expense  is  ixkcurred .  after  the  lattdiilg  «a;^  sale 
^-ibe -goads;  and  a  sale  is  not  essential  in  this  case — See 
Stevvns  &^  Benecke-(183S),  page  208,  >  note.  iTh^re  is  an- 
otiier  reason-  why  they  should  not  be  deducted,  which  ought 
to  be  conclusive,  it  rests  upon  equity,  the  foundation  of  all 
.^g9ueKel^Y^T^g^.X1^ea.  rVit^^for  exfa^&*-two,p[ierphaAt9'^ave 
each  100  bbls.  flour,  au^  wl4<^.ax:eiiabl^  to -Cp^tTlibutflJlio,^^^ 
average— one  lot  is  consigned,  and  the  other  is  for  account, 
fr»m  the  £Qnp0r  vthe  coiimTissipns  is  d,Qdu,cte,(^  and  frpm^the 
kttar ,it  i$  n^offc^t  is  ee^y  to,vPW5eiy^ ,t]hi|tt .100_bbls..pays^a 
lesser  shai^  of  the  average  than  the  other,  which  is  certainly 

UXQUSt 

If  the  goods  are,  not  sold,  an  estimate  mbst  be  formed  of 
tbft))r\tiBlue,  and  they  must  be  treated'^iAj^ie  same  manner  as 
if  they  had  been  really  sold.    This  is  called  a  pro  forma  ac- 
ooimt-sale,  of  whidli  flie^i^llo^iniig  iff  an  iikistration : — 


Gross  vHMwqle  value  in  Neyo  York^  and  in  the  condition 
landed^  of  the  goods ^mwked  t^n^  n^'f^^  ^^fptlf^hvj^'i.  \ 


|vidu6, 


"perumt.^  discount  far  cash^ 
Casr  Value,    -        -        • 
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Charges  {to  be  deducted). 

Preiglit,  per  BVi  Ladings    -      '  -        -•      -        $ 
ItQport  duty,     -        -        -        .  ;      .        $ 

Less,  retwm  for  dafMtge^ 

'i 

Net  duty  paid, 

Landing  Charges,  cartage,  labor,  storage  &c.,  oc- 
tuaUypaid  to  place  the  goods  in  the  possession 
of  the  Consignee  or  his  Agent^  in  New  York^ 


Net  Proceeds,         -        -        -        -        -        $ 


The  following  will  serve  as  an  illustration  for  ascertaining 
the  contributory  value,  case  of  jettison, 

Oross  wholesale  value  in  New  York^  of  goods  originaUy  ship* 
ped  per  -^-*— >  not  delivered^  marked  and  numbered  as  foUows^  vizj 

Mark  Sf  No. 

A  if  B,  49.    1  Bale  Clofh,       .        -        $2,500.00 
6  per  cent,  discount  for  Cashj      126.00 

Cash  Value,      .        .        -        -        $2,a76.(X) 

CBABSBk  {to  be 'deducted.) 

Freight,  due  per  bill  of  ladings  not  paidy  -  $6.00 
Duly,  that  would  have  been  paid  had  goods 

arrii)edy      -       -       -       -       -       -        200.00 

Landing  Charges,  cartage^  labor,  storage  &c., 

that  would  have  been  paid  to  put  the  goods 

in  possession  of  cofijrig^  or  his  agent  in 

New  Yorkj  had  they  arrived^        -        -        56.00         260.00 

Net  Value,  -        -        -        -        -        $2,115.00 
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If  the  goods  jeUisonedf  would  have  arrived  in  a  damaged 
condition^  is  the  diminished  valve  to  be  taken  as  the  contributory 
value? 

If  the  goods  lost  were  such,  that  if  not  sacrificed,  they  would 
certainly  have  arrived  in  a  damaged  state  and  with  diminished 
value;  this  diminished  value  should  be  taken  as  that  for  which 
contribution  is  made.  But  this  is  true  only  where  such  di- 
minution in  value  is  certain;  where  there  is  only  a  possibility, 
or  a  mere  probability  of  it,  the  value  at  the  time  of  the  loss 
is  to  be  taken.    Rogers  v.  Mechanics'  Ins.  Co.,  1  Story  60S,  609. 


If  goods  jettisoned^  are  afterwards  recovered^  what  is  to  be 
mdributed  for? 

If  goods  are  jettisoned,  and  afterwards  recovered,  not  their 
whole  value,  but  only  so  much  thereof  as  is  lost  by  the  jetti- 
son and  damage  thence  arising,  added  to  the  expense  of  recov- 
ering thenii  is  to  be  contributed  for.  Parsons  on  Maritime  Law, 
822. 

Goods  jettisoned  still  belong  to  the  owner,  and  a  finder  of 
them  acquires  no  title,  except  a  lien  on  them  for  salvage 
which  may  be  decreed  in  admiralty.  Or  may  be  satisfied  by 
at-bitrament  or  compromise.  . 


Bow  do  jewels^  buUion  and  bank  bills  contribute  ? 

Judge  Parsons  says — *^  The  books  raise  a  question  which  has 
not  occurred  in  practice,  whether  goods  of  great  value,  as  jew- 
els, for  examplei  are  to  be  contributed  for  at  their  full  value. 
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if  jettifloned  in  ignorance  of  their  value.  We  should  say  ihat 
In^rely  this  ignoraiicd  can  make  nd  d!iflerenc6 ;  but  if  they  w^sris 
cast  over  because  of  this  ignorance,  and  could  have  t^i!, 
and  would  have  been  saved  h^ul  ^  their  valu,e  b^en  knowp,  jtnd 
there  was  any  thing  in  the  usage  of  xnecrhants,  or  in  the 
nature  of  the  goods,  which  made  it  a  duty,  on  the  [part  of 
the  shipper  to  declare  what  they  were,  and  especially  if  the 
concealipent  wei'e  in  any  way  fraudulent  on  his  part|  their 
fhU  value  should  not  be  contributed  for.  In  such  case,  that 
which  seems  to  have  been  the  ancient  rule  might  be  lappU* 
ed;  which  was,  only  the  value  which  the  master  might  well 
suppose  the  goods  to  have,  should  be  contributed  for. 

Jewels  and  bullion  always  contribute  if  saved,  however  small 
their  b^lk,  in  proportion  to  their  value.  So  we  think  should 
bank-notes;  unless  it  were  plain  that  they  could  not  have  been 
lost  in  fact,  because  suffici^M  jifecautidiis  h^  b^eh  taken' to  iden- 
tify them,  so  as  to  recover  their  value  if  lost  by  W!re6k.'*  iSee'Par- 
Bons  on  Maritime  Law,  voL  1,  p.  823,  and  authorities  there  cited. 

Weskett,  tit.  Contrfbution,  n.  16,  citinjg  '2  Valhi's  Com.  200, 
classes  bills  With  money,  jewels,  etc.,  as  'articles  thkt  ought  to 
"contribute,  but  Mr.  Phfllips  VBry  jitetly  remarks,  that  ^  ^ 
are  not  so  pr6p^rly"6Jetaisi  prbj^ertyi  to  the  amount  prdtnisi^  to 
be  paid,  as  the  evidence  of  demands,  which  evidence  maybe 
supplied  by  other,  in  case  of  thfeir  being  lost,  if  sufficient  {pre- 
cautions aire  taken  by 'the 'holder 'to  "prove  what  pakidiiltur 
notes  they  ti^ere,  this  cirouinstance  'sufficiently  distiiigtiishes 
them  from  specie  or  other  property,' ^^Wiidb  is  usuaHy'miide  to 
contribute."    2  Phil,  on  Ins.,  §  1897. 

It  was  held  in  the  case  of  The  Emblem,  Davies  61,  that  bills 
of  exchange,  saved  from  a  wreck,  were  not  liable  to  salvage. 
And  it  would,  therefore,  follow  that  they  would  not  be  bound 
to  contribute  in  gtodrlj'^i^^. 


J^  the  ves^  is  cotnpdUd  io  mtirn''  to  Hhe  pdrtdfdepdffure^ 
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and  the  voyage  is  broken  «p;  or^  by  consent  of  parties^  the  aver-^ 
age  is  immediately  a^usted  there^  haw  is  the  cargo  valued  for 
contribUHon? 

Mr.  Abbott  states  (847),  that  if  the  ship^  in  consequence  of 
any  misfortune  to  be  sustained  by  general  averagei  be  compell- 
ed to  return  to  its  loading  port,  and  the  average  be  immediately 
adjusted,  in  that  case  the  goods  only  contribute  according  to 
the  invoice  prices;  for  the  price  of  sale  is  unknown. 

In  Lee  v.  GrinncU,  6  Thxer  400,  480,  where  the  cargo  was 
damaged  while  in  port  and  sold,  it  was  held  that  the  amount 
it  brought  at  the  sale  was  t^  be  taken  as  the  fair  value. 

In  Barnard  v.  Adams,  10  Howard  270,  807,  the  Court  said? 
"The  place  inhere  average  shall  be  stated  is  always  dependent 
more  or  less  oh  accidental  circumstances,  affecting  not  the 
technical  termination  of  the  voyage,  but  the  actual  and  practi- 
cal cloaing  of  the  adventure.  We  see  nothing  in  the  circum- 
Btancea  to  take  this  case  out  of  the  general  rule,  that  contribu- 
tion should  be  assessed  on  the  value  at  the  home  porf 

As  a  general  rule,  the  valuation  of  the  cargo  in  the  Invoice 
p.  e.,  the  invoice  cost)  is  conclusive  between  the  owner  of  the 
ihip  and  the  owner  of  the  cargo,  in  the  adjustment  of  a  general 
average  at  the  home  port 


At  iifkat  place  ought  the  average  to  be  adjusted^ 

At  the  place  of  the  ship's  destination,  or  delivery  of  her 
carga  On  this  point  all  nations  agree.  Abbott  on  Shipping, 
8th  Ed.,  508.  An  adjustment  at  an  intermediate  port,  without 
tile  consent  of  the  parties  interested,  would  not  be  binding 
upon  any  one» 

A  general  average  is  a  matter  in  no  way  connected  with  a 
policy  of  insurance.    It  is  a  settlement  between  the  vessel, 
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.freight  and  cargo,  made  with  the  purpose  of  determining  what 
proportion  of  a  sacrifice,  or  expenditure,  incurred  for  the  com- 
mon benefit,  or  safety,  shall  be  borne  by  each  one  of  the  three 
classes  of  property  always  at  risk,  and  liable  to  be  assessed 
when  a  loaded  vessel  arrives  at  her  port  of  destination,  after 
such  sacrifices  have  been  made  or  expenses  incurred.  The 
proper  time  and  place,  therefore,  for  adjusting  a  general  average 
loss,  is,  on  the  arrival  of  the  ship  at  her  port  of  destination. 
There  the  proprietors,  or  representatives  of  proprietors,  of  all 
the  property  will  be  found ;  there  a  uniform  scale  of  value  can 
be  adopted  as  the  basis  of  contribution;  and  there  the  means 
will  exist  for  enforcing  payment  should  any  of  the  contribu- 
tors resist  the  claim  for  their  quota. 

A  partial  loss  or  particular  average^  on  the  contrary,  is  a 
matter  springing  directly  out  of  a  contract  of  insurance ;  the 
parties  to  it,  are  merely  the  insurer  and  the  assured,  no  one 
abroad  has  any  concern  in  the  manner  of  its  adjustment,  and 
it  is  utterly  impossible  fi)r  either  party,  to  appeal  to  any  other 
laws  or  usages  than  those  of  the  place  where  the  policy  is 
made.  The  proper  place,  therefore,  for  adjusting  a  partial  loss, 
is  where  the  policy  was  taken  out — or  strictly  in  accordance 
with  the  rules  of  that  place,  and  agreeably  to  terms  of  the 
policy  or  instrument  of  indemnity  or  agreement. 

This  distinction  between  general  average  and  partial  loss, 
is  founded  upon  the  necessity  of  paying  the  proper  deference 
to  the  laws  and  usages  of  the  port  or  place  where  all  questions 
are  necessarily  to  be  determined  by  the  legal  tribunals,  if  the 
parties  concerned  happen  to  differ,  and  appeal  to  the  law. 


Is  the  master  compeUed  to  part  with  possession  of  the  goods 
before  the  sum^  contribtUable  in  respect  of  them^  is  either  paid 
or  secured  to  his  saiisfaction?  . 

The  persons  who  should  contribute  are,  primarily,  those  to 
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whom  the  property  actually  belongs;  but  consignees,  factors 
and  agents  may  also  be  asked  to  contribute  for  the  goods  under 
their  charge;  and  in  general  they  will  have  the  means,  out  of 
the  goods  in  their  possession,  of  making  re-payment  to  them- 
selves  for  the  sums  contributed  in  respect  of  those  goods.  But 
if  the  captain,  or  owner,  or  agent  of  the  ship  finds  there  is  likely 
to  be  any  withholding  or  disputing  payment  of  the  general 
average,  he  may  refuse  to  deliver  the  goods,  until  he  is  satisfied 
that  the  receivers  will  pay  their  proportion. 

The  master  is  agent  for  all  concerned  in  this  matter,  and  he 
has  a  lien  upon  all  the  contributory  goods  for  their  contribu- 
•tionSy  and  may  refuse,  and  it  is,  in  fact,  his  duty  to  refuse  to 
deliver  these  goods  to  their  consignees,  unless  the  contributory 
shares  are  paid  for  or  secured  by  bond  or  otherwise.  In  a  re- 
cent case,  a  shipper  entitled  to  contribution,  and  losing  it  by 
neglect  of  the  master  in  this  respect,  held  the  owners  responsi- 
ble.   Gillett  V.  Ellis,  11  HI.  579. 

In  Dupont  de  Nemours  v.  Vance,  19  Howard's  Rep.  162,  it 
was  decided,  "  That  when  cargo  is  lawfiiUy  jettisoned,  its  owner 
has,  by  the  maritime  law,  a  lien  on  the  vessel  for  its  contribu- 
tory share  of  the  general  average  compensation;  and,  that  the 
owner  of  the  cargo  may  enforce  payment  thereof  by  a  proper 
pfoceeding  in  rem  against  the  vessel  and  against  the  residue 
of  the  cargo,  if  it  has  not  been  delivered."  This  principle  ap- 
plies, with  equal  force,  to  the  case  where  the  ship-owner  advan- 
ces money  at  the  port  of  distress  to  pay  salvage  upon  the  cargo; 
or  where  any  shipper  advances  money;  or  where  his  goods  are 
0old  to  pay  salvage  upon  the  ship  or  cargo;  the  party  making 
such  advance  is  entitled  to  a  lien  on  the  ship  or  cargo  benefited 
by  it,  for  contribution  in  general  averagq,  An  unconditional 
delivery  of  the  goods  by  the  master  to  the  consignee  would  be 
considered  as  a  waiver  of  the  lien,  and  it  would  be  lost.  Rae 
T.  Cutler,  7  Howard's  R*  729.  It  has  been  decided,  however, 
and  is  undoubtedly  the  law,  that  if  a  master  parts  with  the 
goods  without  such  contributory  payment,  and  afterwards  pays 
over  to  the  losing  party  the  contribution  to  which  he  was  en- 
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i^^ladi'he  has  an  implied  assumpsit  agi^nst  the  person  to  whom 
he  delivered  the  goods  bound  to  the  contribution.  And  the 
oipner  of  tie  goods  is  also  liable^  aUliough  the  consignee  signed  a 
general  average  bond.  Eckford  v.  Wood,  5  Ala.  136.  It  is  the 
iiniform  custom,  in  order  to  facilitate  matters  and  avoid  delay, 
eppecially  in  cases  of  perishable  cargoes,  for  the  master  to  de- 
liver, the  goods,  and  take  a  bond  (called  an  average  bond)  from 
the,  consignee,  conditioned  to  pay  his  contribution  when  the 
average  shall  be  adjusted,  in  accordance  with  the  established 
uaage  an(l  laws  of  the  port  of  delivery,  in  similar  cases. 


In,  what  instates  is  the  average  sometimes  adjusted  at  the  home 
port  or  place  of  dqpartwre? 

'  If  the  occurrence  which  gives  rise  to  a  general  average,  hap- 
pen in  an  early  part  of  the  voyage,  and  Qccasion  the  return  of 
the  ship  to  her  port  of  sailing,  or  some  other  port  accessible  to 
ttie  owner  and  Uppers  of  the  cargo,  it  is  often  convenient  that 
the  general  average  contributipn  should  be  made  there,  and  not 
delayed  tijQ  the  vessel's  arrival  at  her  destined  port.  And  when 
thjjsi  is  done  by  consent  of  all  the  parties  in  interest,  it  will  be 
binding,  but  not  otherwise. 

In  this,  instance,  a  different  vadue  must  be  set  on  the  contri- 
butory interests.  It  will  be  the  cost  of  all  of  them  at  the 
time  of  sailing,  less  any  diminution  of  value  by  the  accident 
or  sea  damages.  And  although  this  is  not  strictly  the  correct 
method  of  valuation,  there  is  little  to  object  to  it,  since  all  the 
intereata  are  subjected  to  the  same  treatment  As  to  the  freight, 
an  exception  ia  made  in  its  favor,  and  an  estimate  is  made  of 
what  it  TTquld  produce  net  when  the  yoyage  shall  have  been, 
Qompleted. 
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Is  Govicmment',  property  exempt  from  contribution? 

It  is  not,  Deither  in  England  or  in  this  country.  See  Brown 
V.  Stapyleton,  4  Bing.  119;  United  States  v.  Wilder,  3  Siunnor 
SOS. 


Does  an  adjustment  made  on  the  protest  and  representations  of . 
the  master,  preclude  the  owner  from  showing  negligence  or  wan^ 
of  skUl^  Q/nd  therefore  no  con^rUnU^? 

In  Chamberlajln  y.  Reed,  13  Maine  357,  it  was  held,  that  an 
adjustment  made  on  the  protest  and  representations  of  the  mas* 
teTf  would  not  preclude  the  owner  of  goods  shipped  on  hoard 
firom  showing  that  the  loss  was  occasioned  through  the  culpar 
bla  negligence,  or  want  of  skill  of  the  master,  and  was  not, 
therefore^  i^  oase  for  general  average  contribution. 


Iff  in  the  staten^^  of  a  generxd  average  at  the  foreign  port 
cf  destination  in  the  case  of  an  American  ship,,  a  charge  py  the 
ship^ngner  is  ezdudedj  which  would  have  been  included  at  the 
home  port,  are  the  insurers  of  the  ship  at  the  home  port  liable  for 
tie  shijffs  proportion  of  ih^  axluded  Hem? 

It  is  often  said  in  books,  that  an  a(\iustinent  of  general  aver- 
age, jpade  a(^  a  port  wher^  it  ought  to  be  made,  and  made  ac- 
cording to  the  laws  of  tl\at  port,  eaxd  in  good  faith,  binds  con- 
clufliYely  all  who  are  parties  to  it.  But  Mr.  Fbrsons  thus  remarks : 
"There  is,  however,  one  exception^  or  rather  one  apparent  Qxcep- 
tiou  to  this  rule,  which  rests,  so  &r  ^  authoriiy  is  concerned, 
on  one  oase  only.    This  exception  occurs,  when  there  is  a  gen- 
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eral  average  loss  which  is  adjusted  abroad,  and  in  that  adjust- 
ment certain  contributory  claims  are  denied  to  the  party  suf- 
fering the  loss,  which  claims  would  be  allowed  to  him  at  home. 
When  he  returns  and  demands  indemnity  of  the  insurers,  they 
cannot  say  that  his  whole  loss  was  adjusted  abroad,  and  that 
this  adjustment  of  loss  is  conclusive  against  the  assured ;  and 
that  he  cannot  demand  indemnity  from  them  for  any  items  of 
loss,  denied  him  by  that  adjustment.  Thus,  if  an  American 
ship  puts  into  a  foreign  port  for  repair  or  refitting,  by  reason 
of  sea  damage  for  which  the  insurers  are  responsible,  and  the 
wages  and  provisions  from  the  time  of  bearing  away  until 
the  repair  is  made,  should  go  into  average  by  the  American 
rule,  but  do  not  by  the  rule  where  the  adjustment  of  the  loss 
is  made,  yet  in  applying  the  policy  to  the  case,  at  home,  these 
wages  and  provisions  will  be  considered  as  properly  an  aver- 
age loss,  and  the  insurers  will  be  held  to  pay  the  ship's  propor- 
tion of  them."  Parsons  on  Maritime  Law,  vol.  2,  p.  438 ;  Thorn- 
ton V.  United  States  Ins.  Co.,  8  Fairfield  150;  Power  v.  Whit- 
more,  4  M.  &  S.  141 ;  Lennox  v.  United  States  Ins.  Co.,  8  John's 
Cases  178;  Shifi*  v.  Louisiana  Ins.  Co.,  Martin's  Rep.  629;  8 
Kent's  ComnL  238;  Bonsfield  v.  Barnes,  4  Camp.  228;  Hughes 
on  Ins.  228;  Phillips  on  Ins.,  4th  ed.,  page  156;  Stevens  & 
Benecke  on  Average,  page  279. 

In  Thornton  v.  United  States  Ins.  Co.,  it  wad  held,  that  in  an 
action  on  a  policy  of  insurance,  by  the  owner  of  a  ship  against 
the  underwriters,  the  adjustment  of  a  general  average  loss  is 
not  conclusive  on  the  owner,  but  he  may  show  that  items  of 
lo9S  were  omitted  in  such  adjustment,  which,  by  the  laws  of  this 
country,  where  the  contract  is  entered  into,  should  have  been 
included.  As  between  the  parties,  said  the  court,  a  foreign  ad- 
justment is  conclusive.  The  party  contributing  can  recover 
nothing  back,  the  party  to  whom  the  contribution  is  made  can 
recover  nothing  fiirther,  and  he  who  has  been  compelled  actu- 
ally to  contribute,  on  the  basis  of  the  foreign  adjustment,  can 
recover  of  his  insurer  the  amount  thus  contributed,  and  noth- 
ing more.    To  this  extent,  we  admit  the  conclusive  character 
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of  a  foreign  adjustment,  but  have  been  unable  to  find  adjudged 
caiet  to  carry  us  fiirther.  We  have  found  no  case,  where  the 
party  to  whom  contribution  has  been  made  has  been  restricted, 
in  his  claim  upoi^  his  underwriters,  to  the  sum  apportioned  as 
his  share  of  the  loss,  by  the  foreign  adjustment,  when  that  sum 
fell  short  of  a  complete  indemnity,  according  to  the  law  of  the 
place  where  the  contract  of  assurance  was  entered  into.  If  the 
foreign  adjustment  includes,  as  general  average,  what  consti- 
tatea  only  a  partial  loss  or  particular  average,  according  to  the 
authorities,  the  adjustment  is  not  binding  upon  the  under- 
writen,  either  because  the  loss  was  not  covered  by  the  pol- 
icy, or  not  coming  within  the  term  general  average,  is  not 
therefore  to  be  adjusted  abroad,  and  we  do  not  perceive  any . 
good  reason  against  applying  a  similar  rule  in  favor  of  the  in- 
fured,  in  cases  where,  by  the  foreign  adjustment,  losses  are  ex- 
dnded,  which  by  the  law  of  the  place  where  the  contract  wais 
sade^  are  considered  e^a  &lling  within  general  average.  * 
♦  *  *  *  We  cannot  admit  that  the  contract  is  to 
beccmatmed  by  foreign  law  or  foreign  usage,  or  that  we  are  to 
roiort  to  either  to  ascertain  what  losses  are  covered  by  it,  or 
what  la  to  be  included  in  each  description  of  loss." 

The  main  argument  in  favor  of  the  rule  as  laid  down  in  the 
foregoing  decision,  is,  that  the  policy  is  an  instrument  which 
binda  hj  the  law  and  custom  of  the  place  where  it  is  made,  and 
^ftliafcby  those  laws  and  customs  it  is  to  be  construed,  and  by 
them  only.  And  also,  that  it  is  in  accordance  with  the  spirit 
which  animates  the  system  of  insurance,  that  the  assured  should 
have  under  a  policy,  complete  indemnity  against  all  risks. 

I  am,  however,  inclined  to  the  opinion,  that  a  policy  of  in- 
anance  ia  not  a  contract  of  indemnity  in  the  absolute  sense  as 
atated  by  some  writers ;  but  a  writing  of  indemnity  in  a  limi- 
ted semsCf  that  it  is  a  contract  of  indemnity  restricted  by  certain 
conditions  and  provisoes,  either  expressed  or  implied,  and  the 
following  is  one  of  them: — ^Where  ship  or  goods  are  insured  for 
a  voyage  from  this  country  to  a  foreign  port,  and  sufficient  evi- 
dence ia  given  of  an  invariable  usage  at  such  port,  to  adjust  as 
U 
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general  aVerage,  losses  which  are  not  so  in  this  countiy;  or 
to  exclude  from  general  average,  items  which  would  be  admit- 
ted here,  both  the  underwriters  and  the  assured  are  respectively 
bound  thereby,  on  the  ground  that  they  are  presumed  to  be 
aware  of  the  usage  prevailing  at  the  foreign  port,  to  which  the 
contract  of  insurance  relates. 

The  weight  of  authority  both  in  this  country  and  in  England 
is,  that  the  items  included,  and  the  sums  apportioned  and  paid 
according  to  the  law  of  a  foreign  countiy,  as  a  general  average, 
in  an  adjustment  thereof,  made  there,  are  conclusive  upon,  and 
payable  by  the  underwriters  here,  as  a  general  average,  although 
not  apportioned  in  the  same  manner,  and  not  deemed  items  of 
general  average  by  our  law. 

The  engagement  of  the  underwriters  in  a  policy  is  usually 
construed  to  be,  that  they  will  pay,  whatever  the  assured  is 
compelled  to  pay  as  a  general  average  arising  from  the  risks 
insured  against  And  it  would  hardly  be  considered  equitable, 
to  hold  the  adjustment  binding  when  it  is  in  favor  of  the  as- 
sured, and  pot  binding  when  it  is  in  favor  of  the  underwriter. 

I  have,  as  Adjuster  of  Averages  for  one  of  the  principal  Ma- 
rine Insurance  Companies  of  New  York,  had  an  opportunity  of 
ex^onining  hundreds  of  statements,  in  which  the  column  of  gen- 
eral average  disallowed  items  which  would  be  admitted  by  our 
custom;  and  on  the  other  hand,  comprehended  items  which 
would  be  disallowed  here— and,  except  in  one  or  two  very  ex- 
treme cases,  I  have  found  the  Average  Adjusters,  by  making  no 
te-adjustment  of  those  items  at  the  home  port,  practically  hold, 
that  when  a  foreign  adjustment  is  rightly  settled  according  to 
the  laws  and  usages  of  the  foreign  port^  it  is  binding  not  only 
as  between  all  the  parties  interested  in  the  adventure,  but  alsO| 
as  between  the  assured  and  the  underwriter.* 

•  **  See  AcUoitmeot  General  Avence  Pnetioe.*' 


CHAPTER  Xm. 


OP  PARTIAL  LOSS. 


Fttrtial  loss  implies  a  damage  which  the  ship  may  have  sus- 
tiinedi  in  the  course  of  her  voyage,  from  any  of  the  perils  men- 
tioned in  the  policy.  When  applied*  to  the  cargo,  it  means  the 
damage  which  goods  may  have  received,  without  any  fault  of 
the  master,  by  storm,  capture,  stranding  or  shipwreck,  although 
the  whole,  or  the  greater  part  thereot^  may  arrive  in  port. 

The  species  of  risks  most  usually  insured  against  in  marine 
policies  are  perils  of  the  seas^  fire^  piracy  and  theft j  barratry^ 
capiurcj  arrests  and  detentions^ 

Psan^  OF  THE  SEAS,  comprehend  those  of  the  winds,  waves^ 
lightning,  rocks,  shoals,  collision,  and,  in  general,  all  causes  of 
loss  and  damage  to  the  property  insured,  arising  from  the  eler 
mentSi  and  inevitable  accidents. 

The  damage  that  seas  can  do  to  a  ship  is  by  striking  her  up- 
perworks,  by  which  bulwarks  and  stanchions,  boats,  spars,  har- 
ness and  water  casks  ropes,  and  other  stores  and  materials  may 
be  carried  away  or  broken ;  the  chain  plate  bolts  may  be  bro- 
Icen  and  the  rigging  consequently  loosened;  the  sea  may  carry 
away  or  damage  the  rudder,  the  capstan  and  windlass;  it  may 
break  or  spring  masts  and  yards,  and  burst  sails;  it  may  cause 
die  vessel  to  roll  so  as  to  carry  away  her  topmasts  and  spars; 
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it  may  burst  hatches,  break  sky  lights,  and  get  below  into  the 
cabin,  destroying  thereby  perishable  stores,  charts,  books,  in- 
Btraments  and  furniture;  it  may  throw  the  vessel  on  to  her 
beam-ends,  and  threaten  her  with  destruction ;  it  may  strain 
the  upper-works  and  the  decks  so  that  water  enters  the  ship's 
hold  and  requires  her  to  be  freed  from  it  by  the  use  of  the 
pumps ;  and  it  may  shake  the  vessel  throughout  so  violently  as 
to  wrinkle  the  metal  sheathing  and  strain  her,  causing  a  de- 
rangement of  the  caulking,  the  springing  of  butts  and  the 
opening  of  seams,  so  as  to  make  the  vessel  leak  below ;  and  it 
may  by  falling  on  the  decks  break  some  of  the  beams  and  other 
substantial  parts  of  the  fabric. 

In  the  adjustment  of  the  majority  of  the  above  losses  and 
injuries,  there  is  scarcely  ever  any  difficulty.  When  the  vessel 
arrives  at  the  port  of  destination,  or  reaches  a  port  of  dis* 
tress,  a  survey  is  held  on  her  to  ascertain  and  specify  the 
damages  she  can  be  observed  to  have  sustained,  and  the 
tessel  is  properly  repaired  and  refitted.  These  repairs,  after 
the  deduction  of  a  third  new  for  old,  form  a  claim  under  the 
policy  against  the  underwriters.* 

It  is  to  be  borne  in  mind,  however,  that  the  underwriters 
can  only  be  held  liable  to  pay  for  what  has  really  been  ren- 
dered needful  by  accident  It  often  happens  with  ships  which 
wte  not  new,  that  in  repairing  the  fresh  damages,  a  number 
of  old  sores  and  imperfections  conie  to  light,  and  are,  very 
properly,  remedied  as  the  work  proceeds.  But  these  repairs 
appertain  to  the  owner  and  not  to  the  underwriter,  and  most 
be  selected  and  put  aside  by  the  Adjuster.  The  Average  Ad- 
juster must  exercise  his  judgment  in  comparing  the  acootmt 
lie  receives  from  the  protest  and  the  verbal  explanations  of 
flie  captain  with  the  surveyor's  reports,  and  the  bills  of  the 
riiipwright,  and  the  various  mechanics  employed  in  repairing 
and  replacing  damages.  The  Adjuster  must  not  allow  the  un- 
derwriters  to  be  charged  with  an  extravagant  or  unnecessary 
expenditure  in  repairs,  or  permit  an  addition  to  be  made  to  the 
ship's  fabric,  or  any  substitution  of  superior  materials  ibr  whal 

•  InPMUr«Oe«MsAM.ai,SSaMMr^&  S7,  Smt,  J^  fcddSMU  tt»  n^tmt  <lP«NV«Mi 
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were  taken  away,  unless  in  some  places  where  the  former  an 
Hie  only  materials  procurable. 

The  underwriter  is  responsible  for  the  repairs  or  restoration 
of  the  damaged  or  destroyed  part  of  the  ship  or  artides  belongh^ 
ing  to  itf  with  mat^als,  workmanship^  style  and  finish  corre* 
aponding  to  its  original  character. 

Underwriters  are  liable  for  all  damages  caused  by  a  peril  in- 
sored  againsti  which  happens  to  a  sea-worthy  ship,  eren  thou^ 
this  damage  be  greater  than  would  ha^e  resulted,  had  the  vee^ 
sel  been  ationger.  But  they  are  not  liable  for  the  ordinaiy 
Wear  amd  Ikar.  And,  if  cableSy  sails,  rigging,  anchors,  boats 
or  the  like,  give  out  and  are  lost,  under  ordinary  drcumstanceSi 
without  peculiar  strain  or  any  known  extraordinary  risk,  the  loss 
will  be  attributed  to  wear  and  tear,  and  not  to  a  loss  by  a  peril 
of  the  sea.  In  some  instances,  the  nature  of  the  loss  detei^ 
minee  the  question  of  the  underwriters'  liability.  If  a  rope 
gi¥€S  way,  generally  it  would  be  because  it  was  not  strong 
enough  If  timbers  are  broken,  the  injury  would  generally  im* 
fdy  eoctraordinary  violence.  If  the  damage  or  loss  &11  on  the 
eftfXBf  the  sheathing,  or  upper^works,  or  boats,  there  must  always 
be  an  iaquiiy  into  the  circumstances  of  the  case,  into  the  de* 
gree  of  violence  which  caused  the  loss,  and  the  manner  in  which 
the  loft  article  was  secured  against  injury.  Thus,  if  a  boat  is 
ladkod  on  deck,  only  extreme  violence  would  tear  it  away.  If 
hong  tnm  the  davits,  at  the  stem  or  side,  it  is  easily  lost  by  no 
oaoomflMn  peril,  and  it  may  be  a  question  whedier  it  was  s^ 
aeenred  at  that  veiy  time,  as  to  be  sea-worthy,  that  is,  able  to 
enooimtn;  the  perils  it  must  be  expected  to  meet  So  the  in- 
definite deterioration  of  the  ship  by  straining,  the  opening  of 
•aaiBSi  or  butt-ends,  without  a  storm  or  violence,  and  the  like, 
are  not  covered  by  the  policy. 

The  destruction  of  a  ship  by  worms  is  not  a  "  peril  of  the 
aea,''  because  it  is  not  an  extraordinary  circumstance.  In  cer« 
tain  waters,  and  at  certain  seasons,  it  is  a  natural  result  of 
causes  always  in  operation,  which  are  to  be  expected,  and  may 
be  perfectly  prevented  by  adequate  precautions;  and  it  may  bs 

mom  ttwf&c»Mm  a4)aii0n  io  tlie  United  Stoles  iiiTmrtabljr  followa  th«  dMiiloii  oSid  ttbori^  bolUt 
aHTwiiMidoaotgiair«UypMtnqialmBmd»«ilhl>Mi»   NtlkUUMi, 
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likened  ta^  loss  hj  wear  and  tear.  And  so^  if  loss  or  damage 
be  caused  by  rats  or  other  vermiuy  it  would  seem  that  the  under- 
writer would  not  be  liable  unless  the  owner  or  the  master  had 
done  all  that  could  be  done  by  any  reasonable  exertions  or 
means  to  extirpate  them,  and  without  success.  Chancellor 
Kent  J  8  Comm.,  p.  300,  says:  "The  better  opinion  would  seem 
to  be,  that  an  insurer  is  not  liable  for  this  sort  of  damage,  t)e 
cause  it  arises  from  the  negligence  of  the  common  carrier,  and 
it  may  be  prevented  by  due  care,  and  is  within  the  control  of 
human  prudence  and  sagacity."  But  in  Garrigues  v.  Coxe,  1 
Binn.  692,  a  leak  occasioned  by  rats,  without  the  neglect  of  the 
captain,  was  held  to  be  a  peril  within  the  policy. 

Damage  caused  by  a  vessel's  grounding  or  stranding  is  a  loss 
by  peril  of  the  seas  within  the  policy,  provided  it  does  not  hap-* 
pen  in  the  usual  course  of  navigation,  as  where  a  vessel  is  des- 
tined to  a  tide  harbor,  where  she  expects  to  take  the  ground 
when  the  tide  ebbs.  And  in  such  a  case,  if  there  be  a  heavy 
swell,  which  causes  the  injury,  the  underwriters  are  liable. 

It  is  sometimes  necessary  to  heave  a  ship  down,  and  if  she  la 
iiyured  while  this  is  being  done,  there  seems  to  be  no  good  rea- 
son why  it  should  not  be  considered  as  having  happened  by  a 
peril  of  the  sea»  but  it  has  been  decided  otherwise.  Thompson  ▼. 
Whitmore,  8  Taunt  227.  The  underwriters,  however,  hold  them- 
selves liable  for  this  damage,  as  covered  by  the  general  clause. 

The  liability  of  the  underwriters  extends  to  any  extraordina- 
ry expenses  necessarily  incurred  in  consequence  of  a  peril  in- 
sured against)  as  in  raising  fimds  for  repairs;  but  not  to  the 
expense  of  wages  and  provisions  of  the  crew  while  employed 
on  the  repairs;  nor  while  the  vessel  is  detained,  as  by  an  em- 
bargo. Parsons'  Maritime  Law,  vol.  2,  p.  486;  Qrrok  y.  OonH 
xnonwealth  Ins  Oo.,  21  PicL  456,  469. 


Wha{  is  the  rule  for  deducting  one  thirds  new  for  old? 


PASTTAL  L068.  167 

Whether  the  value  of  the  old  materials  should  be  deducted 
£rom  the  cost  of  repair,  before  the  one  third  is  deducted,  is  not 
settled  by  authority;  but  the  rule  in  New  York  and  Massachu- 
setts, is,  that  the  value  of  the  old  materials  is  first  to  be  deduc- 
ted from  the  gross  amount  of  expenses,  and  then  one  third  n^w 
for  old  is  to  be  deducted  from  the  balance,  thus: — 


Partial  loss^  repairs, $6,000 

LesSf  saks  old  materials j       ....  500 


$4,500 
Cf  (me  ikird  new  for  old,     ....         1,500 

$8,000' 


This  rule  of  deduction  is  expressly  provided  for  by  a  special' 
danse  in  the  New  York  policies,  by  which  it  is  agreed  that,  ^in 
ease  of  claim  for  loss  or  damage,  a  deduction  of  one  third  from 
the  cost  of  repairing  or  replacing  the  same  shall  be  made,  after 
deducting  the  value  of  the  old  materials,  except  in  the  case  or 
anehore,  and  of  sheathing  copper  or  other  metal."*t 


What  deduction  is  made  on  Copper  sheathing? 

The  Allowing  deduction  is  provided  for  by  a  special  clause 
in  the  New  York  policies: — 

M  deduction  of  one-fortieth  from  the  expense  of  repairing  or 
replacing  the  metal  sheathing^  or  any  part  thereof  {after  first  de- 
ducting  the  value  of  the  old  metal  and  nails),  shall  be  made  for 
every  month  since  the  vessel  was  last  sheathed,  until  the  expiration 


•UMw  Phikdelphia  poUeiei  the  OM  third  Is  lint  dsdiwted,  ud  from  th«  nnitodMr  ti  takni 
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of  forty  months^  after  which  time  the  cost  of  re-mdaling  of  te* 
pairing  the  samcj  shall  be  wholly  borne  by  the  asmred.^ 
And  the  following  is  the  condition  of  the  Boston  offices  ^*«* 
^It  is  especially  agreedj  that  instead  of  deducting  one  third  far 
ngw  on  the  article  of  copper  sheathing  in  partial  loss^  there  shall 
be  deducted  two  and  a  half  per  cent,  of  the  cost  of  re<oppefingf 
after  deducting  the  value  of  the  old  copper  and  nails,  for  each 
and  every  month  the  copper  shall  have  been  on  the  vessel  at  the 
time  of  re-ooppering  ;  and  if  tM  copper  shall  have  been  on  forty 
monthSf  the  cost  of  re-coppering  shall  be  wholly  borne  by  the  as* 
swredP 

The  underwriters  of  New  Yorkj  at  a  meeting  of  the  Board  in 
1868,  passed  the  fpUowing  resolution^  as  to  the  proper  con^ 
sfaruction  to  be  placed  on  their  clause :— '^It  is  intended  to  em-, 
brace  the  expense  of  sheathing  metal,  nails,  sheathing  paper  or 
felt,  labor,  an  equitable  proportion  of  dock  hire  or  heaving 
down,  and  every  expense  incidental  to  the  sheathing  of  the 
vessel;  including  the  expense  of  caulking  under  the  sheathe 

The  rule,  as  practiced  by  A^usters  in  New  Ycxrk,  however, 
is  not  quite  uniform,  some  adhering  more  closely  than  otlien 
to  the  underwriters'  construction.  I  am,  perhaps,  safe  in  slat-' 
ing  that  the  general  practice,  both  in  New  York  and  Boston, 
is  to  consider  the  following  items  as  pertaining  to  the  copper- 
ing, viz.:.  The  metal-^The  nails-*-The  paper  or  felir— The  tar 
and  mops  used  in  coppering — ^The  labor  putting  on — ^to  which 
there  is  sometimes  added  a  portion  of  the  dockage,  or  dock  hire, 
but  this  depends  upon  the  facts  in  each  case;  for  instance^  if 
it  appears  that  it  was  necessary  to  take  the  vessel  out  of  water 
to  make  repairs  in  and  about  her  bottom,  which  necessarily  oe» 
cupied  many  days,  and  that  the  time  used  in  putting  on  the 
copper  was  comprehended  therein,  so  that  in  fact,  no  time  was 
so  occupied  exclusively,  then  the  dock  hire  is  not  deemed  part  of 
Hie  expense  of  coppering,  but,  if  it  appears  that  little  or  ijothing 
was  done  to  ihe  bottottl^  except  str^ing  cX  the  metal,  caulk- 
ing, and  putting  on  the  new,  then  lihe  iMctioe. is  to  charge 
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fome  part  of  the  time  to  the  coppering;  that  is  to  say,  the  ex« 
tim  lay  days  on  the  dock,  but,  not  the  expense  of  hauling  in,  or 
ap,  nor  the  time  so  nsed,  or  nsed  in  getting  the  vessel  out,  or 
off  tiie  dock,  these  being  (by  the  custom  in  Boston,  and  consid- 
ered also  by  some  adjusters  in  New  York),  incidents  pertaining 
to  the  caulking,  rather  than  to  the  coppering.  Punching  the 
cx>ppor,  picking  up  the  the  old,  truckage  &c.,  &c.,  are  consider- 
ed as  pertaining  to  the  coppering. 

It  will  be  observed,  that  the  copper  clause  in  the  New  York 
policies^  has  no  essential  meaning  different  from  the  Boston, 
except  in  the  words  ^^or  any  part  thereof,^  which  make  the  pro- 
vision in  the  former  applicable  to  cases  of  mere  patching  of 
the  metal ;  in  Boston,  this  is  not  considered  as  coppering  in  the 
sense  intended. 

In  England,  by  the  **  Custom  of  Lloyds,"  underwriters  do 
not  pay  for  stripping  and  re-sheathing  of  the  bottom,  unless  the 
vessel  have  touched  the  ground  or  been  in  contact  with  some 
bo^  below  the  water's  edge.  Mr.  Ebpkins^  an  Average  Ad- 
juster of  distinction  in  London,  in  a  very  valuable  work  on 
Average,  published  in  1869,  writing  on  this  subject,  says  :— 
^Metal  sheathing  is  a  material  exposed  to  progressive  loss  by 
mere  contact  with  water,  and  with  more  rapid  waste  when  the 
ship  is  passing  quickly  through  the  sea,  because  by  oxydatioxi 
ihe  sorfiu^e  of  the  metal  is  constantly  corroded,  and  is  rubbed 
off  by  the  friction  of  the  water  through  which  the  vessel  is 
propelled.  Sir  Humphrey  Davy  and  others,  have  turned  their 
attention  to  this  subject,  and  have  endeavored  to  devise  means 
to  reduce  or  prevent  the  wasting  of  metal  sheathing.  The 
great  chemist  just  named,  tried  the  protection  of  iron  bolts 
of  particiilar  forms  and  size  below  the  metal,  and  a  gal- 
voaio  actkm  was  sett  up,  which  exerted  itself  in  rings  round 
the  protectors,  and  really  had  the  effect  supposed  and  intended ; 
but  another  result  was  occasioned,  and  which  proved  more  dis- 
adfantngeans,  even,  than  the  gradual  loss  of  the  copper: — tine 
sur&oe  of  the  metal  being  more  nearly  permanent,  all  the  pro- 
tected circles  became  covered  with  weed,  barnacles,  and  other 
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growths  of  vegetable  and  animal  life,  and  the  object  of  the 
experiments  was  defeated  by  its  too  great  success ;  for  the  saving 
of  metal  took  the  place  of  a  clean  bottom.  The  course  of  the  ship 
was  impeded  by  the  substances  which  adhered  to  it ;  and  after 
several  trials  of  modified  means,  the  experiments  were  given 
up.  The  waste  of  copper  goes  on  in  a  ratio  not  quite  uniform, 
but  which  may  be  roughly  estimated  at  twenty-five  per  cent,  in 
each  year  on  the  quantity  of  metal  remaining.  Thus  at  the 
end  of  the  fourth  year,  it  is  generally  necessary  to  re-metal 
the  bottom  although  the  vessel  has  not  met  with  any  acci- 
dent;  the  quantity  remaining  on  her  will  have  been  reduced 
to  about  a  quarter  or  a  third  of  the  original  weight,  and  that 
probably  wrinkled  and  broken  by  the  working  of  the  ship  when 
carrying  a  cargo  at  sea.  The  Yellow  Metal,  an  alloy  of  copper 
patented  by  Mr.  Muntz,  is  less  soluble,  but  it  is  more  brittle. 
It  lasts  longer,  weight  for  weight,  than  copper,  but  in  case  of 
accident,  it  is  more  destructible." 

The  rule  is  general  in  the  United  States,  that  a  weight  of 
metal  equal  to  the  quantity  stripped  ofi*,  is  allowed  in  fiiU.  A 
deficiency  in  weight  is  charged  to  the  underwriters  in  the  par- 
tial loss  column ;  an  excess  of  weight,  is  charged  to  the  owners 
in  the  owners  column.  Where  copper  is  stripped  off",  and  re- 
placed with  yellow  metal,  the  owners  are  entitled  to  claim 
from  the  underwriters,  an  additional  amount  equal  to  the  dif« 
ference  between  the  cost  of  copper  and  yellow  metal. 


As  the  deduction  of  one  third  new  for  old^  is  made  only  from 
the  repairs  J  what  are  the  expenses  which  may  be  said  to  belong"  to 
repairs,  from  which  the  deduction  is  made?  ^ 

It  is  the  custom  of  New  York,  and  most  of  the  conmiercial 
states  of  the  United  States,  to  deduct  a  third  not  merely  from 
the  expense  of  materials  and  labor,  but  also  from  such  other 
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incidental  expenses  as  seem  distinctly  connected  with  the  re- 
pair, such  as  dockage,  and  the  moving  of  the  vessel  from  the 
wharf  where  she  is  moored ;  or  the  place  where  she  is  anchored, 
to  the  place  of  repair. 

The  cost  of  documents,  the  protest,  surveys  &c.,  are  charged  to 
partial  loss  net^  u  e.  without  the  deduction;  as  are  also  the 
chargep  incurred  before  repairs,  and  evidence  necessary  to  ea- 
tablish  the  claim  against  the  underwriters. 

In  Potter  v.  Ocean  Ins.  Co.,  3  Sumner  27,  45,  it  was  held, 
that  one  third  was  not  to  be  deducted  from  the  amount  of  the 
expense  of  towing  the  vessel  across  a  river  to  a  ship-yard,  for 
the  purpose  of  repairing  her,  and  that  of  assistance  in  getting 
her  across  and  boat  hire,  and  that  of  towing  her  back.  Story^ 
J.,  said:  ^In  regard  to  the  deduction  of  one  third,  new  for  old, 
the  true  interpretation  of  that  rule  has  always  appeared  to  me 
to  be,  that  it  is  strictly  applicable  only  to  labor  and  materials 
employed  in  the  repairs,  and  to  tte  new  articles  purchased  in 
lieu  ^f  those  which  were  lost  or  injured  by  the  disaster.  It 
would  be  strange  to  apply  it  to  other  independent  expenses, 
which  were  merely  incidental  to  the  loss;  for  in  no  just  sense 
can  it  be  said,  that  the  owner  is  benefited  thereby,  or  that  he 
receives  an  enhanced  value  therefrom,  beyond  his  indemnity.** 

There  is  one  kind  of  repairs  which  is  allowed  without  the 
deduction  of  a  third ;  viz.,  those  temporary  reparations  done  in 
ports  where  the  vessel  cannot  be  restored  perfectly  and  perma- 
nently, or  unless  at  great  expense,  but  which  may  suffice  to 
allow  her  to  complete  her  voyage.  These  repairs,  having  to  be 
taken  away  afterwards,  are  clearly  not  to  be  held  in  any  way  to 
be  meliorations  or  improvements,  and  must  be  charged  to  the 
underwriters  in  fiilL 


Is  damage  by  Rre  a  peril  of  the  sea^  for  which  underwriiers 
wreHabkl 
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Fire  is  not  a  peril  of  the  sea  as  between  the  shipper  of  goods 
and  the  ship-owner^  and  therefore  most  bills  of  lading  contain 
an  express  exception  against  fire.  The  same  rule  would  apply 
to  a  case  of  insurance ;  but  as  fire  is  always  specifically  insured 
against^  the  underwriters  are  liable. 

When  fire  breaks  out  in  a  ship  it  generally  ends  in  her  de- 
struction; the  great  bulk  of  a  vessel  being  composed  of  com* 
bustible,  and  certain  parts  of  very  infiammable^  materials. 
When  only  partial  in  its  damage,  the  injury  from  burning  is 
Partial  Loss,  and  subject  to  the  same  rules  as  the  preceding. 

The  danger  fi*om  fire  has  become  of  late  years  so  great  as  to 
render  necessary  the  utmost  precaution  against  this  deslanctive 
element,  not  only  in  the  stowage  of  cargoes,  but  by  keeping 
a  full  and  competent  watch  on  board  vessels  lying  at  anchor  or 
at  the  wharf  If  possible,  the  sails  should  be  unbent  in  all 
cases,  when  the  vessel  might  receive  damage  while  lying  at  her 
dock  from  fire  occurring  in  adjacent  buildings. 


What  is  the  UabUitif  of  the  underwriters  for  loss  by  pirates,  rdlh 
hers  or  thieves  ? 

The  usual  insurance  against  these  risks,  renders  the  under- 
writers liable  for  losses  or  damage  arising  from  all  such  acts  as 
amount  to  piracy  or  robbery;  even,  it  is  said,  if  they  are  com- 
mitted by  the  crew,  provided  due  care  and  diligence  have  been 
used  to  prevent  them ;  as  if  there  be  a  mutiny  of  the  crew.  8 
Kenf  s  Comm.  303 ;  Parsons'  Maritime  Law,  vol.  2,  p.  236 ;  1 
Phillips'  Ins.,  §  1106;  Amould  on  Ins.,  vol.  2,  §  817. 

Mr.  Parsons  says:  "  To  bring  a  loss  within  the  words  of  this 
clause,  there  must  be  violence,  for  without  this  there  can  be 
neither  piracy  or  robbery.  But  there  may  be  theft  without 
violence;  and  whether  a  loss  by  such  theft  would  come  within 
this  clause,  is  not  certain  from  the  decisions.    But  the  weight 
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of  American  aathorilyi  upon  the  whole,  would  load  to  the  con- 
clii8k>n  that  insurance  agamst  ^ theft,'  or  against  ^thieves,' 
would  make  the  insurers  liable  for  a  loss  by  larceny.  To  avoid 
this  conclusion,  the  phrase  ^assailing  thieves,'  is  sometimes 
used ;  and  this  no  doubt  covers  only  theft^  ab  extra,  with  vio- 
lence. And  even  if  robbeiy  or  theft  is  not  insured  against, 
but  loss  occurs  by  them  in  consequence  of  an  exposure  to  theft 
by  shipwreck,  or  as  the  direct  and  imniediate  effect  of  any  peril 
insured  against,  the  insurers  would  be  held  liable  £or  this." 
Parsons'  Maritime  Law,  vol.  2,  p.  236. 


What  is  the  liability  of  the  undenmters  for  loss  by  Barratry? 

^  Barratry  of  master  and  mariners,"  is  one  of  the  perils  in^ 
sured  against  in  our  common  printed  forms  of  policy;  and  may 
be  defined  to  be,  an  unlawful,  fraudulent  or  dishonest  act  of 
the  master,  mariners,  or  other  carriers^  or  of  gross  misconduct, 
or  veiy  gross  and  culpable  negligence,  contrary,  in  either  case, 
to  their  duty  to  the  owner,  and  that  might  be  prejudicial  to 
him  or  to  others  interested  in  the  voyage  or  adventure. 

If  an  unlaw  All  act  be  done  without  intention,  or  through 
inadvertence  or  ignorance,  it  is  not  barratry.  The  act  must  be 
wrongfiil  in  itself,  and  wrongfully  intended;  for  if  it  be  done 
in  compliance  with  the  owner's  instructions  or  request,  or  with 
his  assent,  it  is  not  barratry,  even  as  against  others  who  are  in- 
jured by  it. 

If  a  master  undergoes  any  extraordinary  and  evitable  peril, 
from  no  necessity  whatever,  but  in  the  belief  that  it  might  be 
advantageous  to  his  owner,  a  loss  arising  fi-om  this  risk  would 
be  a  loss  by  barratry.  So  if  the  act  were  done  by  the  master 
fi)r  his  private  and  personal  benefit. 

If  the  master  is  the  sole  owner  of  the  ship,  he  cannot  comr 
nut  barratry  against  other  parties  in  interest  as  shippers  of 
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goodS|  or  as  charterers.  But  it  seems,  that  a  captain  who  is  a 
part-owner,  may  commit  barratry  against  his  other  part-owners, 
and  also  against  a  charterer.  Parsons'  Maritime  Law,  vol.  2, 
p.  248,  and  cases  there  cited. 

Trading  with  the  public  enemy  is  a  barratrous  act,  even 
though  done  with  the  purpose  of  benefiting  the  owners.  So  is 
eoUusion  by  the  captain  with  an  enemy  privateer,  to  have  his 
ship  captured — and  firaudulently  sailing  for  the  port  of  the  en- 
emy— and  resistance  to  search  when  rightfally  demanded  by  a 
belligerent — and  the  rescue  of  a  neutral  vessel  detained  and 
sent  in  for  examination  by  a  belligerent,  being,  in  effect,  a  re- 
sisting of  the  right  of  search — and  wilful  violation  of  blockade 
-*or  of  an  embargo— and  in  case  of  the  captain's  going  off  the 
course  and  fi-audulently  selling  the  vessel — theft,  embezzle- 
ment and  wilful  destruction  of  the  property  insured,  are  in 
their  nature  barratrous  acts.  A  gross  and  palpable  violation 
of  trust  by  the  captain,  and  k  reckless  disregard  to  his  duty,  is 
barratry,  though  without  any  view  to  his  own  particular  advan- 
tage to  the  prejudice  of  his  principals;  as  in  case  of  the  cap- 
tain's sailing  with  an  unfavorable  wind,  contrary  to  the  direc- 
tions of  the  pilot,  having  before  refused  to  sail,  when  the  wind 
was  fair;  and  his  disregarding  the  pilot's  instructions  in  other 
respects,  though  informed  of  the  consequences;  and  his  con- 
duct in  cutting  the  cable  so  that  the  ship  drifted  on  the  rocks. 
Hayman  v.  Parish,  2  Camp.  149. 

As  the  master  is,  for  many  purposes,  the  agent  of  the  owner, 
and  is  appointed  by  him,  many  policies  provide  that  they  do 
not  insure  against  barratry,  if  the  assured  be  owner  of  the 
ship.  Such  a  provision,  of  course,  generally  limits  the  insur- 
ance against  barratry  to  a  loss  or  damage  to  the  cargo,  and  to 
such  cargo  only  as  is  shipped  by.  a  party  who  is  not  an  owner 
of  the  ship.  Paradise  v.  Sun  Mut  Ins.  Oo.,  6  La.  Ann.  696 ; 
Brown  v.  Union  Ins.  Co.,  5  Day  1.  The  intention  is,  not  to  in- 
sure an  owner  against  the  miseonduct  of  a  person  selected  and 
appointed  by  himself 

The  owner  and  his  master,  are  always  required  to  guard,  with 
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all  diligencei  against  the  misconduct  of  the  crew;  and  for  their 
misdeeds,  if  such  diligence  be  wanting^  the  insurers  are  not  liable; 
bat  where  all  proper  care  and  diligence  are  used,  the  insurers  are 
then  responsible  for  losses  caused  hj  the  barratrous  acts  of  any 
of  the  officers  or  crew.  Elton  v.  Brogden,  2  Stra.  1264.  And 
insoranoe  against  the  barratry  of  the  master  and  crew,  includes 
larcenies  and  embezzlements  of  the  goods  insured,  by  either  the 
master  or  any  of  the  crew,  excepting  only  petty  thefts  and  the 
like.  P&iBons'  M^time  Law,  vol.  2,  p.  245 ;  Am.  Ins.  Co.  7. 
Bkyan,  26  Wend.  563;  Stone  v.  National  Ins.  Co.,  19  Pick  84. 


What  is  the  liability  of  the  underwriters  under  the  Oeneral 
douse  respecting  other  perils? 

The  general  clause  against  all  other  risks  and  perils  covers 
other  perils  of  a  like  kind  to  those  specified. 

After  the  enumeration  of  the  particular  risks,  the  policy 
Qfloally  contains  a  general  clause,  by  which  the  subject  is  in- 
sured against  *^aU  other  perils^  losses  and  misfortunes  which  shall 
come  to  the  hurt,  detriment,  or  damage  of  the  said  goods,  or  ship 
SfC^  or  anif  part  thereof/* 

*  This  final  undertaking  of  liability  by  the  underwriters,  may 
Beem  so  wide  as  to  include  every  possible  loss,  damage  and  con- 
tingency which  can  happen  to  the  ship.  And  it  may  seem  to 
exclude  any  defence  which  underwriters  might  make  to  an  ac- 
tion for  loss  or  damage  brought  against  them.  The  definition 
of  the  underwriters'  liability  is,  certainly,  very  comprehensive; 
bot  we  must  look  to  the  usual  and  consistent  interpretation 
which  has  been  made  of  the  terms  by  courts  of  law  and  by  wri- 
ters on  the  subject  of  insurance ;  and  also,  which  is  of  great 
importances,  to  that  general  impression  which  prevails  in  the 
minds  of  underwriters  themselves  when  they  sign  a  policy ;  be* 
cmse  intention,  though  not  on  every  occasion  openly  expressed. 
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is  to  be  looked  to  in  construing  contracts  which  are  for  the 
most  part  couched  in  the  unvarying  terms  of  a  printed  form. 

It  mayi  then,  be  unhesitatingly  asserted  that  underwriters  by 
.  their  policy  have  no  intention  of  granting  such  a  plenary  in- 
demnity as  it  would  amount  to  if  they  undertook  to  restore 
every  ship  at  the  end  of  the  voyage  insured  to  ilie  same  oondi- 
tion  in  every  respect  in  which  she  was  when  she  sailed.  For 
then  they  would  virtually  have  to  repair  the  ordinary  ravages 
of  time.  They  would  have  to  cure  the  inherent  defects  which 
might  have  existed  in  the  ship,  and  which  from  some  cause  ex- 
hibited themselves  during  the  currency  of  the  policy.  The  un- 
derwriters do  not  mean  to  undertake  this.  The  foundation  of 
claims  on  them  is  accident.  The  damage  which  the  vessel  sus- 
tains must  be  something  extra  to  the  ordinary  events,  to  the 
ordinary  waste  and  decay  which  all  shipping  is  subject  to.  The 
underwriters,  it  must  be  borne  in  mind,  are  responsible  for  the 
extraordinary^  and  not  the  ordinary  events  of  a  voyage. 

The  general  clause,  enlarges  the  scope  and  operations  of  the 
policy  very  little,  because  by  a  common  principle  of  construc- 
tion (that  general  words  are  restrained  by  the  particular  recital) 
it  is  always  construed  to  mean  other  perils  of  like  nature  or 
character  with  those  enumerated,  which  would  therefore  be  in- 
cluded, generally  at  least,  in  the  other  clauses. 

But  these  words  have  been  declared  by  courts  to  be  material 
and  operative,  and  undemv^iters  have  been  held  liable  under 
them,  but,  as  it  jeems,  in  most  of  these  cases  they  might  have 
been  held  liable  as  well  under  other  clauses.  In  CifcQen  v. 
Butler,  6  M.  &  S.  461,  the  vessel  was  lost  by  being  fired  into 
through  mistake.  Held,  that  the  loss  was  covered  by  the  gen- 
^»1  clause.  The  following  have  been  held  to  be  covered  by 
the  general  clause.  Dainage  done  to  a  vessel  in  a  graving  dock 
fiOr  repairs,  by  being  blown  over  by  the  wind — ^Phillips  v. 
Barber,  5  B.  &  Aid.  161 ;  or  by  the  explosion  of  the  boileiw. 
Perrin  v.  Protection  Ins.  Co.  11  Ohio  147;  or  while  the  vessel 
is  being  hauled  up  on  a  marine  railway,  and  is  partly  in  tha 
water  and  partly  on  the  land — ^Ellery  v.  New  England  Ins.  Oo^ 
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8  Pick.  14;  injnrj  snstained  by  the  accidental  breaking  and  giy« 
•ing  wajr  of  the  tackle  and  supports  whereby  the  vessel  waa  sup- 
ported in  being  moved  from  a  dock  where  she  had  been  hauled  up 
for  repairs — ^Deveaux  v.  J' Anson,  5  Bing.,  N.  C,  519.  So,  it  would 
seem  is  loss  by  barratry  .committed  by  one  part-owner  against 
another,  or  against  any  other  party  in  interest  Per  MarttUj  B., 
Jones  V.  Nicholson,  10  Exch.  28, 26  Eng.  L.  &  Eq.  542.  In  Mosfes 
▼.  Sun  Mat.  Ins.  Co.,  1  Duer  159,  it  was  held  that  a  loss  occasion- 
ed by  the  sale  of  a  part  of  a  cargo  of  provisions  to  pay  for  ii6- 
cessary  supplies  at  an  intermediate  port;  and  the  necessai^ 
consumption  of  the  rest  by  the  passengers  and  crew,  owing  to 
the  want  of  a  proper  supply  on  board  the  ship,  was  not  covered 
by  this  clause.  Mr.  Justice  Dver  said:  "The  words  of  the  gen- 
eral clause,  broad  as  they  are,  in  this  as  in  many  analagotls 
cases,  are  limited  in  their  application  by  the  specification  that 
i&imediately  precedes  them,  and  therefore  have  their  due  effect 
assigned  to  them,  by  allowing  them  to  comprehend  and  cover 
<mly  such  other  cases  of  marine  damage  as  are  of  the  like 
kind  {efusdem  generis)  with  those  specifically  enumerated,  and 
aie  occasioned  by  similar  causes." 


Can  those  rqkiirs  which  are  of  a  general  average  nature^  bp 
mnUed  to  those  which  are  of  a  partial  loss  ncUurCj  and  the  twp 
combined  be  claimed  as  partial  loss  under  the  policy? 

^     They  can.    But  with  a  right  to  the  underwriters  to  have  the 
^benefit  of  the  general  average  contribution  for  such  repairs  as 
are  to  be  made  good  in  the  general  average,  which  contribu- 
tion the  assured  must  transfer  to  them  or  account  to  them 
when  received.* 


mt  New  York  eooBMllora,  amoiif  them  Lom,  Cimn  and  Socmyn,  hold  the 
_^  ,  .  d  in  the  iexL  AdJuMoentc  haye  ftleo  been  made,  haaed  on  that  onoatroctloa,  aad 
Mi  bf  •one  of  Ihe  New  Tork  uoderwiitert ;  bat  I  hare  Dot  been  able  to  meet  with  aQ7  decision 
dktaj  •oatalninf  It  On  the  contrary,  there  are  ywj  reapectable  dlou  af  aioat  it.  Mr.  Awwap 
(Ml  t,  tie),  m  treaAng  ef  the  oonatruotHHi  of  the  olaoees,  '<  Warranted  free  from  arerage  aodar 
irt  per  cent./*  saja  :  '*Tbe  mle  is,  that  General  and  PartioaUr  Average  cannot  be  added  tof  ethflr 
mmt»  DMka  the  viderwrtter  liable,  if  their  aggregate  amount  exceed  the  reqaiaHe  per  cent^^}* 
ii  the  Boeloa  form  of  poUelet  the  aUpalaUon  la,  that  the  underwriter  shall  be  free  from  ParUtl 
tai  nader  tv*  par  nsai.,  and  ths  role,  eilDd  fton  Aunwia,  hat  alwaji  gortraed  a4Jiii>MMi 
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A  distinction  is  sometimes  taken  in  books,  between  a  part 
alar  average  and  partial  loss;  thus,  the  term  ^particular  avi 
age''  is  used  to  signify  the  mode  of  adjusting  a  loss  on  g0€ 
arising  from  the  article  being  deteriorated  in  value,  in  com 
quence  of  its  being  sea-damaged ;  and  the  term  ^'  partial  los 
to  signify  a  loss,  to,  or  of  a  part  o^  the  thing  insured.  But 
practice,  particular  average  is  Usually  taken  to  mean  the  saa 
as  partial  loss;  and  this  use  of  the  expression  is  defended 
Maude  &  Pollock  on  Shipping,  p.  189;  and  by  Abbott  on  Sh 
ping,  p.  473.  To  relieve  the  lay  reader  from  perplexity,  I  p 
fer,  therefore,  to  use  the  phrase  ^^ Partial  loss^^  altogeth 
whether  in  considering  loss  by  sale  of  goods  damaged  by  m 
perils  at  some  intermediate  port,  or,  when  considering  loss  ai 
ing  from  the  depreciation  of  goods  owing  to  sea-perils,  and 
certained  at  the  place  of  destination. 

We  have  elsewhere  (page  46)  stated  how  a  particular  avera 
or  partial  loss  on  cargo  is  usually  adjusted  under  an  open  pc 
cy;  we  propose,  therefore,  in  this  place,  merely  to  state  a  f 
of  the  charges  which  do  or  do  not  give  a  claim  as  for  a  p 
tial  loss  against  the  underwriters  on  goods. 

The  underwriter  on  goods  is  not  responsible,  under  the  oo 
tnon  form  of  policy,  for  the  loss  the  merchant  may  incur 
iiaving  to  pay  the  same  freight  on  sea-damaged  goods  arrivi 
in  bulk  at  their  port  of  destination,  as  he  would  have  had 
pay  had  they  arrived  sound.  Caze  v.  Baltimore  Ins.  CJo, 
Cranch.  858;  Columbian  Ins.  Co.  v.  Catlett,  12  Wheaton  8{ 
Armroyd  v.  Union  Ins.  Co.,  8  Binney  487. 

We  have,  under  suggestions  to  the  master,  considered  ! 
duty  in  case  of  wreck  to  iranship  and  forward  the  goods  if 
can;  but  the  question  arises,  whether,  if  the  goods  are  sent  i 
ward  at  an  increased  freight,  the  underwriter  on  goods  or  1 
underwriter  on  freight  is.  responsible.  As  a  general  rule^  it  n 
be  said,  that  underwriters* on  goods  have  nothing  to  do  w 
freight    But  to  this  rul^  there  must  be  an  exception.    ] 
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Parwns  states  it  thus.  ^If  the  goods  are  sent  on  for  the  bene- 
fit of  the  insurer  on  them,  he  should  be  liable  for  the  increased 
freight,  but  not  if  this  increased  freight  might  be  avoided  by  a 
delay  which  would  not  be  injurious  to  the  goods,  and  they 
are  sent  forward  for  the  benefit  of  the  owner."  Parsons'  Mari- 
time Law,  vol.  2,  p.  439.  \ 

When  the  goods  are  in  a  damaged  condition  at  an  interme- 
diate port,  it  is  the  master's  duty  to  forward  them  if  he  can, 
and  if  the  goods  require  drying  or  washing,  as  hides  sometimes 
do,  to  enable  them  to  be  brought  on,  and  this  can  be  done  at  a 
reasonable  expense,  it  would  clearly  seem  to  be  the  duty  of  the 
master  to  cause  this  to  be  done.  And,  if  he  fails  in  his  duty  in 
this  respect,  the  underwriters  are  not  liable. 
.  When  goods  are  necessarily  sold  by  the  master  in  a  port  of 
distress  to  defray  the  expenses  of  repairing  the  ship,  the  loss  sus- 
taJBed  from  the  sale  by  the  shipper  of  the  goods  may  be  recov- 
«ied  by  him  against  the  owner  of  the  ship,  but  cannot  be  claimed 
m9Sk  ATerage  loss  from  the  underwriter  on  goods.  Giles  t. 
Eagle  Ins.  Co.,  2  Metcalf  140.* 

Where  the  vessel  is  wrecked  and  the  cargo  is  sent  forward  in 
soother  vessel  to  the  port  of  destination,  the  underwriters  are 
liable  for  a  loss  while  the  goods  are  in  such  substituted  ship. 
Winter  v.  Delaware  Mut.  Ins.  Co.,  30  Penn.  State  884.  So  if  it 
is  necessary  on  account  of  the  loss  of  the  ship  to  carry  the  car- 
go over  land  to  triuiship  it,  the  underwriters  are  liable  while 
this  is  being  done.  Bryant  v«  Commonwealth  Ins.  Co.,  18  Pick 
543,655. 

Underwriters  are  liable  for  no  subject  matter  of  insurance, 
which  is  destroyed  by  reason  of  its  own  inherent  defects,  or 
tondenciea. »  But  this  rule  does  not  apply  to  tendencies  which 
jgre  called  into  activity  only  by  a  peril  insured  against.  Thus, 
if  hemp  insured,  bums  up  or  rots  fit)m  spontaneous  ignition  or 
ftnnentation,  it  being  known  that  this  may  happen  if  the  hemp 
be  damp,  but  not  if  it  be  dry,  the  question  would  be,  whether 
it  was  damp  or  dry  when  it  was  put  on  board.  If  it  were  then 
4iiDp,  or  if  it  were  then  dry  but  became  damp  through  thd 

•  Bbi  where  ttw  repeln  Are  a  ralOect  of  oontribaUon  la  feneral  arerage^  the  onderirrlUri  oa 
Mifn  most  ooBtribote  their  proporUoa  of  the  neoeeiary  taciifloe  to  nuie  fondi  for  the  porpoia  of 
<iftijliH  the  ezpeoMiir  Ibe  repaln^  bat  thej  are  Doi  direct^  liable  to  the  ahlpper  for  suoli  Ion. 
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fftalt  or  defect  of  ihe  ship^  the  underwriters  would  not  be  Ii»> 
ble,  either  for  the  hemp^  or  for  the  shipi  if  the  burning  heiap 
destroyed  the  ship.  But  if  the  hemp  were  dry  when  laden^ 
and  was  afterwards  wet  by  reason  of  the  straining  of  the  ship 
in  a  storm,  or  by  the  shipping  of  a  sea,  or  any  like  peril,  then 
the,  underwriters,  whether  on  the  ship  or  cargo,  would  be  liable. 
Parsons'  Maritime  Law,  voL  2,  p.  216;  Boyd  y.  Dubois,  S  Camp. 
183. 


Cora  damage  to  cargo  bgjettisonj  as  well  as  the  damage  ( 
sianed  by  the  vessel!  s  leaking^  be  united  and  treated  as  partial  losSp 
so  as  to  bring  the  claim  vptothe  stijmlated  per  oaUage  ? 

And  can  the  assured  daim  from  the  underwriters^  the  imsmred 
value  of  the  cargo  jeUisonedyOr  must  he  dccept  of  the  market  vaUm 
at  the  port  of  destination^  whu;h  he  may  have  received  under  agm^ 
ercU  average  sdtlement  ? 

A  loflb  by  jettison  is  among  risks  expressly  assumed  by  mn- 
derwriters 

The  Supreme  Court  of  the  State  of  New  TcMrk,  as  early  m 
the  year  1808,  in  the  case  of  Magrath  y.  Church,  1  Caines*  & 
215,  decided  that  the  assured  was  entitled  to  recover  the  vahie 
of  cargo  jettisoned,  directly  from  his  underwriter,  as  a  loss 
arising  from  a  peril  specified  in  the  contract,  and  expressly  a^ 
sumed  by  him. 

In  Faulkner  v.  The  Augusta  Ins.  Co^  2d  McMullen  B.168, 
it  was  held,  that  a  party  insuring  goods  is  not  obliged  to  d»> 
mand  payment  of  ihe  contributors,  before  bringing  suit  against 
the  insurers  for  a  loss  by  jettison. 

In  Potter  v.  The  Providence  and  Washington  Ins.  Co^  4  Ma- 
son  298,  Judge  Story  held,  that  the  amount  due  to  the  assured 
by  his  underwriter,  is  the  value  of  the  goods  insured  and  jet^ 
tisoned,  at  the  rate  fixed  in  the  policy,  less  the  amount  td  bi 
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contributed  by  the  assured  on  the  balance  of  the  cargo  not  in- 
sured and  belonging  to  him. 

In  Forbes  v.  The  Manufacturers'  Ins.  Co.,  1  Gray's  R.  871,  the 
Sttj^me  Court  of  Massachusetts  held,  that  the  owners  of  teas 
laden  on  board  of  the  ship  ^Paul  Jones,"  a  portion  of  which 
had  been  jettisoned  on  the  voyage  from  China,  and  which  waa 
valued  in  the  policy,  at  twenty  per  cent;  advance  on  the  invoice 
price,  mi^t  recover  of  the  underwriters,  without  first  demand* 
ing  contribution  from  the  other  interests  benefited  by  the  jet- 
tison. It  further  decided,  that  the  underwriters  were  liable  for 
the  amount  at  which  the  teas  were  valued  in  the  policy,  al- 
thou^  it  exceeded  their  market  value  at  the  place  of  desti* 
lalion.  In  other  words,  that  court  held,  that  a  loss  by  jettison 
having  been  directly  insured  against,  was  recoverable  under  the 
policy,  and  at  the  value  therein  specified. 

The  rule  is  different,  if  the  owner  of  the  goods  jettisoned| 
b&  also  the  owner  of  the  vessel,  and  of  the  other  portions  of 
the  cargo  not  covered  by  the  policy,  or,  if  he  be  the  owner 
either  of  the  vessel  or  of  any  interest  liable  to  contribute  on 
behalf  of  his  interests  not  covered  by  the  policy.  Pezant  v. 
The  National  Ins.  Co.,  15  Wend.  453;  Potter  v.  The  Prov.  and 
Wash.  Ins.  Co.,  4  Mason  298.* 

It  Wj  therefore,  perfectly  clear  firom  the  foregoing  adjudged 
caaes^  that  the  damage  to  cargo  by  jettison,  as  well  as  that 
oocaBianed  by  the  leaking  of  the  vessel,  can  be  treated  as  a 
partial  loss,  and  recoverable  under  the  policy,  though  the  loss 
by  damage  exclusive  of  the  jettison,  do  not  amount  to  the 
stipulated  per  centage. 

It  is  also  clear,  that  in  estimating  the  damage  by  jettison,  the 
rate  fixed  in  the  policy,  is  to  be  considered  as  the  value  of  the 
engo  so  lost,  and  the  claim  made  on  the  underwriters  should 
be  stated  on  that  basis. 

or  Til  IIIOSAI»DI. 

The  policies  in  general  use  in  this  country,  except  from  all 
kes  that  is  not  total,  certain  articles,  and  from  all  loss  by  dam- 

•T^  VBdirwrllar  lillAbto  dtreeHj  to  th*  iMored  (br  •  lots  in  itsiiatare  •  QwnU  ATtrageloM; 
an  ^  rmnWag  tnm  ft  TolsBlir/  noriOoe  or  Its  neoimry  IneidMitAl  oooMquaoiB,  wtthool  wil^  . 
lig  to  oliwi  cortraoNry  tharm  tnat  other  pvttM,  unlaw,  indeed,  the  tame  ponon  bo  owner  cC 
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age  that  is  less  than  certain  proportions^  other  enumerated  ar-* 
tides  of  cargo  (all  of  these  articles  being  especially  liable  to 
damage). 

In  all  the  policies  in  use  in  New  Yorkt  it  is  in  the  follow- 
ing form; 

^It  is  also  agreed^  thai  bar^  bundlCf  rod^  hoop  and  sheet  %r€% 
wife  of  all  kinds^  tin  pUUes^  steely  madder^  sumac,  uncker^ware 
and  willow  {jnanufactwred  or  otherunse)^  salty  grain  of  all  kinds^ 
iqbaccoj  Indian  meal^  fruits  {whether  preserved  or  otherwise)^ 
cheese,  dry  fish,  vegetables  and  roots,  rags,  hempen  yam,  bags^ 
cotton  bagging,  and  other  articles  used  for  bags  or  baggings 
pleasure  carriages,  household  furniture,  skins  and  hides,  musi^ 
cat  instruments,  looking-glasses,  and  all  other  articles  thai  artr 
perishable  in  their  own  nature,  are  warranted  by  the  assureu 
free  from  average,  unless  general;  hemp,  tobacco  stems,  matting 
and  cassia,  except  in  boxes,  free  from  average  under  twenty  fe^ 
CBNT.^  unless  general;  and  sugar,  flax,  flax-seed  and  bread,  are 
warranted  by  the  assured  free  from  average  under  seven  per 
CENT.,  unless  general ;  and  coffee,  in  bags  or  bulk,  pepper,  in  bags 
or  bulk,  and  rice,  free  from  average  under  ten  per  cent.,  unless 
general.^ 

"  Warranted  by  the  assured  free  from  damage  or  injwry,fr€m 
'dampness,  change  of  flavor,  or  being  spotted,  discolored,  musty  or 
mouldy,  eaxept  caused  by  acttuU  contact  of  sea  water  with  the  ar* 
tides  damaged,  occasioned  by  sea^perUs.  In  case  of  partial  loss 
by  seordamage  to  dry  goods,  cutlery  or  other  hardware,  the  loss 
shall  be  ascertained  by  a  separation  and  sale  of  the  portion  only  of 
the  contents  of  the  packages  so  damaged,  and  not  otherwise;  and 
the  same  practice  shall  obtain  as  to  all  other  merchandise,  as  far 
a$  practicable  Not  liable  for  leakage  on  molasses,  or  other  Ur 
quids,  unless  occasioned  by  stranding  or  collision  with  another 
» vessel.^ 

The  reason  of  these  exceptions  is  the  great  liability  of  such 
articles  to  damage  from  slight  causes,  insomuch  that  it  is  not 
easy  to  discriminate  damage  by  ordinary  causes  firom  that 
resulting  from  the  extraordinary  perils  insured  against,  which 

both  veisol  taid  caiyo.  MagaraA  «.  CtmrA^  1  QUnM,  108 ;  Walton  «.  Jfor.  hu.  Cb.,  7  Johns,  VL 
)  Bat  the  nii3  doM  not  appljr  where  the  aesored  li  owner  of  the  Tetwl  and  cargo.  Then,  as 
[•iperor  the  cargo,  belBf  bound  to  contribate,  he  Is  deemed  to  hsTe  the  oontribotion  hi  hii  own 
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latter  cause  of  loss,  as  has  been  previously  seen,  is  the  only  one 
against  which  the  assured  is  entitled  to  indemnity.  Accord- 
ingly, these  specific  exceptions  are  introduced  as  one  test  o^ 
the  operation  of  the  peril  being  extraordinary. 

All  other  goods  pay  average  when  it  amounts  to  five  per  cent, 
and  upwards;  but  special  agreements  can  be  made  in  reference 
to  all  goods,  altering  the  customary  per  centage  in  the  war-' 
ranty  or  entirely  shutting  them  out  from  the  payment  of  av- 
erage. In  the  latter  case,  the  underwriters,  of  course,  change  a 
less  premium. 

Where  the  memorandum  clause  warranting  the  cargo  free 
from  average  unless  general^  applies,  the  underwriters  only  are 
liable  (in  case  of  injury  to  the  cargo  itself  as  the  cause  of  loss) 
in  the  event  of  a  total  physical  loss  of  the  cargo;  the  whole 
must  be  so  damaged  that  it  cannot  reach  its  port  of  destination 
specifically  as  merchandise.  The  insurer  is  not  liable  if  any 
part  of  the  cargo  remains  undamaged.  General  average  charges, 
however,  the  underwriter  would  have  to  pay  by  virtue  of  the 
special  effect  of  the  warranty  of  the  memorandum  clause. 

It  has  been  decided  that  hides  and  skins  do  not  include 
fitrs;  but  skins  comprehend  deer^skins.  Bakewell  v.  United* 
Ins.  Co.,  2  John's  Cas.  246. 

The  specification  of  one  description  of  an  enumerated  arti- 
cle, as  dried  fish,  excludes  all  other  descriptions  of  the  same,  as 
piddei  fish;  so  also,  where  the  word  roots  was  among  the 
enomersted  articles,  it  was  held  not  to  include  sarsaparilla,  be- 
cause not  liable  to  decay  by  sea  damage.  Blackwell  v.  United 
Ins.  Co.,  2  John's  Cases  246;  Coit  v.  Colonial  Ins.  Co.,  7  Johnr 
885. 

Under  the  exception  of  ^  other  goods  that  are  perishable  in* 
their  .own  nature,"  potatoes  are  deemed  perishable  articles,  and 
fidl  within  the  exception.  Robinson  v.  Commonwealth  Ins. 
Co.,  8  Sumner  220;  Williams  v.  Cole,  16  Maine  207. 

In  Baker  v.  Ludlow,  2  John's  Cas.  289,  the  court  said:  ^The 
subsequent  words,  ^all  other  articles  perishable,'  &C.,  are  not 
applicable  to  the  articles  previously  enumerated,  nor  can  they 

kMdi.«id,1bir««Mre,ff  tilewlT  protemto  hidemiiHM,  ud  cannot  collect  of  the  uidtrwrtler  • 
aBi#»0My,tobcrMOf««dbMkb7thennd8nrritarorhlmieIf.    NcUtotdBL 


jfi^  MARINE  INMIRANCHB  AlOk  AVGRA0B. 

iQp^l  tlie  implication  arising  from  the  enumeration  of  theoL ' 
There  can  be  no  constructive  total  loss  of  memorandum  ar« 
tkileBy  ihe  underwriters  being  liable  only  in  the  event  of  a  to- 
tal physical  destruction  of  the  object  insured^  or  a  total  do* 
struction  of  valua 

The  ride  of  law  is  now  well  settled  that,  under  an  insurance 
upon  an  article  free  from  average,  if  by  reason  of  the  perils 
insured  againsl^  it  is  placed  vi  such  a  condition  that,  in  conse* 
quence  of  inevitable  deterioration  or  decay,  it  cannot  be  carried 
to  the  port  of  destination,  but  will  necessarily,  before  the  com- 
pletion  of  the  voyage,  be  wholly  destroyed,  and  it  is  accord- 
ingly sold  at  an  intermediate  port,  this  will  constitute  a  toisX 
loss  within  the  true  intent  and  meaning  of  the  memorandum 
clause.  The  contract  with  the  underwriters  on  a  cargo  for  a 
voyage  is,  that  the  goods  shall  arrive  at  the  port  of  destination 
uninjured  by  the  perils  of  the  sea ;  and  in  case  of  memoran* 
dum  articles,  that  they  shall  then  exist  in  specie^  though  parti- 
ally injured  or  destroyed.  J£,  therefore,  by  reason  of  the  perils 
insured  against,  it  is  rendered  certain  in  the  course  of  the  voy*^ 
:age  that  the  article  insured  will  inevitably  perish  or  waste 
away,  or  that  on  arrival  it  will  cease  to  exists  it  is  a  total  lose 
under  the  memorandum  clause ;  and  a  sale  of  the  article  at  an 
intermediate  port,  in  which  the  vessel  is  by  reason  of  distress, 
ivill  be  justified,  anid  the  proceeds  will  become  a  salvage  for 
the  benefit  of  the  party  who  is  to  bear  the  loss.  In  such* case 
it  is  clear  that  the  loss  is  total,  because,  if  the  voyage  had  been . 
pursued  and  completed,  the  articles  insured  would  have  ceased 
ta  exist,  and  thus  been  totally  lost,  within  the  meaning  of  the 
policy,  at  the  port  of  destination.  The  sale  at  the  intermediate 
port  does  not  at  all  change  the  rights  of  the  parties  under  the 
policy,  but  saves  something  for  the  benefit  of  the  insurers,  which 
would  otherwise  be  wholly  lost,* 

According  to  the  Sqglish  law,  and  usage  among  underwri* 
ters,  the  assured  cannot  claini  rciimburs^xnent  fi:om  the  under- 
writers for  expenses  incurred  to  aveit  a  loss  on  memorandum 
articles,  under  the  clause  attthoriaung  hini  to  sue,  labor  and 

•SohBULfn  Jk P«tHer,dA. «.  Amifiiteal  Im,  Cb.  lo  thii  mn.  Qmocm,  X,  d«lirarlac  tb« 
opinfcm  ofthe  QMri,  veniwlrad:  '*  The  lair  in  this  SUta  (S%w  York)  it  Mttlwi,  thai  there  cm  be 
no  raooTciy  in  oaee  of  loH  of  meinonuidamerUoloe,  when  aax  portion  thereof  errlTea  in  specie  et 
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• 

tmvel  for  the  safeiy  of  the  property  at  the  etpense  of  ihe  tindep- 
writers,  unless  a  Mai  loss  of  the  whole  subject  had  been  impend- 
ing. And  it  is  evident  the  same  principle  would  apply  to  the 
exception  of  loss,  under  fiye,  ten,  twenty,  or  any  other  rate  per 
cent,  in  respect  to  charges  incurred  to  prevent  the  loss  from 
exceeding  the  rale  per  cent  of  the  exception. 

What  is  the  effect  of  the  dause  limiting  the  liabilitp  of  thetrn^ 
derwriters  to  a  certain  amount? 

The  policies  in  general  use  in  the  United  States,  stipulate 
that  ^no  partial  loss  or  particular  average  shall  in  any  case 
be  paid,  unless  amountiug  to  Jive  per  eewtP 

^e  intention  of  this  restricting  warranty  is  obvious.  It  is 
to  protect  the  underwriters  against  trifling  and  frivolous  claims. 
Had  it  not  been  introduced  into  the  policy,  the  most  vexatious 
demands  might  be  made  upon  the  underwriters.  Not  a  ship 
that  came  into  port  at  the  completion  of  her  voyage,  but  might 
find  some  petty  repair  to  effect  at  the  underwriters'  cost.  And 
no  vi^ance  would  suffice  to  defend  the  insurers  from  imposi- 
tion, if  claims  were  allowed  to  be  unlimited  as  to  extent  In. 
order,  therefore,  to  avoid  constant  petty  demands  upon  them 
for  equivocal  damage,  and  to  confine  their  liability  to  bonajide 
claims,  a  line  was  drawn  and  an  arbitrary  proportion  was  es- 
tablished, the  tendency  of  which  would  be  to  disnnss  claims 
and  attempts  at  claims  by  relieving  the  underwriters  from  them 
if  the  repairs  of  damage  fell  below  the  limit  of  five  per  cent 
on  the  declared  value  of  the  ship  in  the  policy.  It  was  not 
intended,  however,  to  apply  to  general  average  contribution, 
for  that  was  not  open  to  the  same  objection ;  a  claim  on  this 
account  was  more  likely  to  be  genuine;  and  by  not  limiting 
the  proportion  to  a  definite  ratio,  no  inducement  was  held  out 
to  any  party  concerned  to  rui;i  up  expenses  where  they  could 


tb«poriof  destlnaUoD.altboagh  poawMiogno  valae  there.  While  any  portfcm  of  tach  Arttole 
nvalM  ta  spneie,  oapeiile  of  being  traotported  to  Che  tenninut  of  the  Toyage,  and  within  the  oon- 
troi  oTthe  nMored,  he  cannot  recover  for  a  total  deitruotion  of  a  portion  of  Uio  property,  or  for  the 
loMof  Talue,  boweTer  Mrioun  siiGh  Iqbs  maybe.  The  English  law  diflbrs  in  thie  respect,  thai 
\if  the  latter,  when  there  is  a  total  destrnctlon  of  a  dtetlnet  portion  of  the  property  insured,  a  re- 
covery vn  tmikt  'nay  be  had.  The  English  rale  makes  the  insurer  responsible  when  it  beooaet 
imfoaiibto  flron  any  of  the  perils  covered  by  the  policy  to  transport  the  property  to  its  port  of 
ilhwlliii,    IteiMMMrlMtoJield  byiheSiq^iM  Ootrt  «r  the  ItoltwiaiM^nln 
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be  ftyoided.    Accordingl  j  the  nnderwriters  are,  in  all  cases/ 
liable  to  the  payment  of  general  average,  whatever  may  be  the 
amount. 

As  we  have  seen,  genenU  average  repairs  may  be  added  to 
partial  loss  repairs^  to  bring  the  partial  loss  tip  to  the  stipulated 
per  centage.  • 

Among  the  questions  which  have  arisen  in  construing  excep- 
tions, one  of  the  most  important  is,  whether  successive  losses  may 
be  added  together  to  make  up  the  required  per  centage.  The 
weight  of  both  reason  and  authority  seem  to  lead  to  the  con- 
clusion that  successive  losses  may  be  so  added,  and  that  the 
underwriters  are  liable  if  the  aggregate  equals  the  five  or  other 
per  cent,  required.  Blackett  v.  Assurance  Co.,  2  Cromptpn  & 
Jervis  251. 

If  different  articles  are  insured  in  the  same  |)olicy  under  one 
valuation,  free  from  average  under  a  certain  per  cent.,  it  has 
b^n  held  there  must  be  a  loss  equal  to  the  per  centage  on  the 
whole  valuation ;  but  if  the  articles  are  separately  talued,  a 
loss  on  one  equal  to  the  specified  per  centage  on  its  value,  ren- 
ders the  underwriters  liable.  Ocean  Ins.  Co.  v.  Carrington,  8 
Cbmm.  857. 

A  similar  question  arises  where  a  cargo  consisting  of  bales, 
packages,  or  parcels  of  the  same  kind  of  goods,  is  insured 
against  total  loss  only,  or  free  from  average  under  a  certain 
per  cent.  In  England  the  law  seems  to  be  that  if  the  packages 
are  separately  valued,  the  assured  can  recover  for  all  that  are 
totally  lost,  but  not  otherwise.  86  Eng.  L.  &  Eq.  198.  Some 
adjusters  contend  that  the  rule  is  the  same  in  this  country,  but 
it  has  been  decided  otherwise  in  Pennsylvania.  Newlin  v.  In- 
surance Co.,  20  Penn.  State  812.  In  this  case  insurance  was 
effected  on  104  bales  of  cotton,  valued  at  $50  per  bale.  There 
was  a  clause  in  the  policy  exempting  the  underwriters  fit)m 
partial  loss  under  five  per  cent.  Four  bales  were  lost  by  the 
peiils  of  the  sea,  and  the  assured  claimed  to  recover  on  the 
ground  that  each  bale  being  separately  valued,  the  contract  was 
to  be  considered  as  an  insurance  on  each  bale,  but  the  court 

SaprwDttOtmrtof  lUtaiflk  fb*  principle  I  think  soond.  Bj  the  oootnoi,  the  eafnred  ondertekw 
thnt  the  property  sheU  be  trentported  to  itc  plaoe  of  deetiniUion,  and  bat  fbr  the  qaelifying  force 
orthememorandamcIaafle,hefroald  be  boand  for  Iti  deliTery  n&iiOared  byanjrof  the  perUa 
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Iffild  that  the  underwriters  were  not  liable.  In  Eettell  y.  AI« 
liance  Ins*  Co^,  Sup.  Jud.  Gt,  Mass.  T.  1868,  Shawj  G.  J.,  speak* 
ing  of  the  rule  which  allows  a  recovery  for  a  total  loss  of  part^ 
said:  ^It  is  admissible  only,  we  think,  when  goods  of  the  same 
kind  are  separately  invoiced  and  insured,  or  when  insurance  is 
made  specifically  upon  bales,  boxes,  or  other  packages,  valued 
and  insured  by  the  bale  or  package,  or  number  of  packages  in 
parcels  less  than  the  whole."  Whatever  the  law  may  be  where 
each  parcel  is  separately  valued,  it  is  certain  in  this  coimtry, 
that  where  this  is  not  the  case,  there  can  be  no  total  loss  of 
part  Biayo  v.  Chesapeake  Ins.  Go.,  7  Cranch.  415 ;  Morean  v. 
United  States  Ins.  Co.,  1  Wheat  219,  Wadsworth  v.  Pacific 
Ins.  Co^  4  Wend.  33. 

What  is  the  effect  of  the  dause  respecting  Stranding? 

Mr.  Parsons  (vol.  2,  p.  266)  gives  a  clear  definition,  as  fol- 
lows. ^  As  the  memorandum  articles  are  all  of  them  of  a  per- 
ishable nature,  and  especially  liable  to  a  partial  deterioration, 
insurers  desired,  many  years  since,  to  protect  themselves  from^ 
liability  for  injury  to  them,  unless  it  was  certain  that  this  was 
not  caused  by  inherent  defect  or  decay.  For  this  purpose,  it 
was  provided  that  the  memorandum  articles  should  be  ^firee 
from  average,  unless  general,  or  the  ship  be  stranded.' 

•*The  original  intention  of  this  provision  cannot  be  doubted. 
It  was,  that  the  insurers  should  not  be  held  for  any  partial 
loss  on  these  perishable  articles,  unless  this  was  caused  by  a 
peril  of  such  a  nature,  as  to  exclude  all  probability  that  the 
loss  was  due  to  the  nature  of  the  goods.  Such  a  loss  it 
was  intended  to  designate  by  the  word  *  stranding;'  and  we 
may  suppose  the  word  to  have  been  equivalent  in  the  minds 
of  ihose  who  first  used  it,  to  'wreck.' 
.  ^It  seems  certain  that  the  insurers  intended  to  say,  that 

1  In  the  wtthb  poller.    Whea  th*  dellreir  of  anf  portion  at  Its  port  of  dMttnatkm  booomM 

to,  by  aay  of  tno  p«riUi  AMumed  by  the  iiuiurer,  his  contract  is  brolcen.   The  Toyage  Is 

Th«  CMe  oomea  wlthm  the  direct  terms  apon  irhioh  the  assarer  has  consented  to  beoooM 

L    The  loss  is  within  the  meaning  of  the  contract,  absolately  total.    The  assured  is  absolntelr 

fitvsBtsd  firom  rsoelriag  any  portion  of  the  goods  at  the  place  where  the  assurer  h '*^-^'* — 

ttsftlM  tfiaUreoahrft  them.   This  giree  a  right  of  reoorery."    N9Uio%iEL 
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tkey  should  not  be  liable  for  a  partial  loss  on  these  goodd, 
unless  the  ship  was  stranded  or  wrecked,  and  the  goods  there- 
by injured.  The  courts,  however,  did  not  incline  to  this  view, 
but  adopted  the  more  literal  construction  and  interpretation 
of  the  phrase,  and  a  meaning  was  given  to  it,  which  was  tax 
from  that  originally  intended. 

''  Thus,  it  seems  now  to  be  settled  that  the  phrase  is  to  be 
read,  as  if  it  ran  thus :  '  goods  to  be  free,  etc.,  tmless  the  ship 
be  struided.'  And  then  this  stranding  is  to  be  regarded  as  a 
condition,  and  if  it  takes  place,  the  whole  effect  of  the  pro* 
vision  is  exhausted,  and  the  insurers  are  liable,  if  there  once 
be  a  stranding' f  for  any  partial  loss,  in  the  same  manner  as  if 
the  provision  had  no  existence.  The  reason  given  for  this  is, 
that  in  case  of  stranding  and  partial  loss,  it  would  be  impos- 
sible, or  very  difficult  at  least,  to  say  how  much  of  the  iiyury 
to  the  goods  arose  from  their  own  perishableness,  and  how 
much  from  the  stranding.  This  construction  is  now  well  set- 
tled;''  and  Mr.  Parsons  adds:  ^but  we  do  not  think  that  it 
rests  on  good  grounds."  See  also,  authorities  cited  by  'Mx. 
Parsons,  page  267. 

The  effect  of  stranding,  therefore,  when  established,  is  to 
destroy  the  warranty.  The  conditions  necessary  to  a  strand- 
ing, are:  1st — ^The  course  of  the  ship  must  be  stopped  for  a 
definite  portion  of  time.  2d— The  ship  must  be  stopped  or  her 
situation  altered  by  some  accidental  occurrence;  the  ground- 
ing or  stoppage  must  be  unusual.  3d — She  must  be  out  of 
her  course;  or  she  must  be  in  a  situation  she  ought  not  to 
be  in  by  the  ordinary  circumstances  of  the  voyage,  &c.  4th — 
When  stopped,  she  must  not  be  at  all  water^bomej  she  must  be 
actually  at  rest  on  the  bottom,  whatever  it  may  be. 

These  appear  to  be  the  impostant  features  of  an  established 
strand.  If  the  ship  be  literally  stranded,  that  is  enough,  with- 
out much  reference  to  the  length  of  time  that  she  remains  on 
shore,  or  any  regard  to  the  effect  of  this  stoppage.  It  is  not 
enough,  however,  that  the  ship  did  just  ^  touch  and  go'';  her 
course  must  be  arrested,  and  all  progressive  motion  must  ceasa 

/ 
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^  Bat  H  «fiber  a  few  minutds  delay  upon  the  roek  or  strand,  she 

h  18  thrown  off  by  the  wind  or  tide,  or  dragged  off  by  human  aid, 

r,  still  she  was  ^stranded"  within  the  legal  meaning  of  the  pol- 

n  icy;  and  this,  although  neither  ship  nor  cargo  were  at  all  in- 

r      :  jured.    Baker  y.  Towry,  1  Stark  486 ;  Dobson  v.  Bolton^  Marsh, 

Ins.  2S9;  Park,  Ins.  148  n. 
e  It  is  not  a  ^stranding''  if  the  Teasel  takes  the  ground  in  a 

p  tide  harbor,  in  any  usual  way,  and  place,  merely  by  the  offset 

I  of  the  tides.    But  if  extraordinary  circumstances  or  agencies 

mingle  with  these  natural  and  customary  events,  and  give  to 
them  their  destructive  or  injurious  efficacy,  so  that  the  vessel 
comes  to  the  ground  in  an  unusual  and  perilous  way,  this  then 
is  held  to  be  a  ^stranding." 
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A  partial  loss  on  freight  is  occasioned  by  loss  of  the  ship 
after  a  part  of  the  voyage  is  performed,  which  makes  it  nece»- 
mry  to  hire  another  ship  to  carry  on  the  cargo  to  the  port  of 
destination,  in  order  to  earn  freight;  or  a  loss  of  a  part  of  the 
eargo.  whereby  the  ship  is  prevented  from  earning  a  part  of  her 
ifreight 

There  is  no  difficulty  in  adjusting  a  partial  loss  on  freight, 
since  the  whole  amount  of  interest  is  definitely  fixed  by  the 
bills  of  lading  or  charter-party;  or,  in  case  of  the  ship  and 
caigo  belonging  to  the  assured,  the  amount  is  determined  l^ 
estimation,  according  to  the  current  rate  of  freight  for  the  same 
voyage;  and  the  whole  amount  of  the  interest,  and  that  of 
the  loss,  being  ascertained,  the  rate  per  cent  of  the  loss  is  read* 
ilyfoond.  • 

With  regard  to  interest  in  freight  on  policies,  it  has  been 
treated  in  a  more  liberal  manner  than  any  other  subject  of  in»> 
sorance.  In  all  other  insurable  interests  the  true  value,  with 
a  little  margin  for  profit,  is  the  extent  of  insurabilitfr.  Bat 
with  freight  a  sum  is  allowed  to  be  covered  larger  thail  can 
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ever  be  realized  by  the  safe  arrival  of  the  ship  at  her  destina- 
tioxL  The  gross  amount  may  be  insured — but  the  gross  amount 
can  in  no  case  be  secured  by  a  vessel  completing  her  voyage. 
Directly  a  charter  is  made,  the  freight,  the  subject  of  that  char- 
ter,  begins  to  melt  away  by  ordinary  means.  First  there  is  the 
commission  for  procuring  freight;  then  port  charges  whilst  in 
harbor.  Directly  the  ship  sails,  come  pilotage  &c.  From  the 
first  day  the  crew  arrive  on  board  their  wages  convmence  and 
continue  day  by  day  to  lessen  the  freight  in  an  ordinary  or  nat- 
Tural  manner.  The  expenses  of  taking  in  and  landing  the  cargo 
are  often  at  the  ship's  charge;  and  there  must  be  dunnage  pro- 
.vided  and  frequently  ballast.  It  is  clearly  impossible  that  a 
ship  can  ever  save  her  whole  freight  under  the  most  favorable 
circumstances.  It  is  more  than  likely  that  she  will  never 
realize  above  half  of  it.  So  that  it  is  clear,  in  any  case 
(speaking  of  a  single  voyage),  where  an  owner  is  folly  insured 
for  his  freight,  the  loss  of  his  ship  at  any  point,  even  at  the 
very  outset  of  the  voyage,  is  better  for  him  than  her  safe  .arri- 
vaL  The  policy  will  always  in  such  a  case  give  him  more  than 
a  completed  voyage;  This  is  contrary  to  the  regulations  relat- 
ing to  interest  in  other  subjects  of  insurance.  Looking  to  net 
xesults,  a  man  may  insure  more  than  he  can  ever  at  the  best  of 
times  receive  if  he  be  uninsured;  but  discarding  the  notion  of 
yorofit,  and  regarding  the  actual  freight  an  owner  is  to  receive 
if  his  vessel  arrive  safely  at  her  destination,  it  will  be  seen  to 
be  quite  just  that  he  should  be  able  to  protect  himself  to  the 
extent  of  the  entire  sum  contingent  on  the  completion  or  non- 
completion  of  the  voyage. 

It  may,  however,  seem  an  anomaly  that  whilst  all  the  inci- 
dental and  absolutely  certain  expenses  of  the  voyage  are  to 
have  no  *e£fect  in  reducing  an  •wner's  insurable  interest,  they 
are  to  give  him  the  frillest  assistance  in  reducing  the  amount 
on  which  he  contributes  in  respect  of  his  freight  in  case  of 
general  average.  The  freight  is  to  be  diminished  by  every  one 
of  the  expenses  named,  and,  as  according  to  the  custom  in  New 
J7ork|  only  one  half  the  gross  amount  contributeSi  so  the  con^ 
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tribntory  value  of  freight  is  generally  insignificant  in  compari- 
son with  that  of  the  ship  and  cargo.  The  hardship  of  this 
lies  on  the  ship  and  cargo,  because  they  contribute  as  much 
more  in  proportion  as  the  freight  contributes  less.  To  the  un- 
derwriters on  freight  it  is  a  great  relief  as  they  never  are  called 
upon  to  contribute  on  the  amount  which  they  really  have  at 
risk.  For  their  risk  always  continues  the  same,  visS.,  the  sum 
insured. 

The  interest  on  a  freight  policy  has  its  inception,  that  is,  be- 
gins, when  a  ship  commences  taking  in  her  cargo.  Should 
the  vessel  be  lost  during  the  process,  even  when  she  has  only 
the  minor  part  of  her  lading  on  board,  the  underwriters  would 
be  liable  for  a  loss  on  the  whole  sum  insured. 

If  the  supercargo  or  captain  sells  goods  at  some  intermediate 
port,  on  account  of  sea-damage,  deterioration  occasioned  by  the 
qualities  of  the  articles,  or  other  cause,  which  might  probably 
diminish  or  destroy  their  value  in  the  subsequent  part  of  the 
voyage,  but  still  leave  them  specifically  remaining,  the  entire 
fieight'  to  the  port  of  destination  will  be  due  on  such  arti- 
des,  if  the  master  is  ready  to  ccury  them  on  immediately,  or 
within  a  reasonable  time,  but  is  prevented  doing  so  by  an  ao« 
neptance  of  the  cargo,  or  waiver  of  performance  by  the  shipper, 
#fr  his  agent,  at  the  port  of  distress;  if,  however,  there  be  no 
•nch  acceptance  or  waiver,  the  owner  of  the  vessel  is  not  enti- 
tled to  freight,  notwithstanding  the  damaged  state  of  the  ^argo 
justified  its  sale  by  the  master  at  such  port  of  distress.  It  is 
well  settled,  that  the  master  is  not  the  agent  of  the  owners  of 
the  cargo,  with  power  to  relieve  the  ship-owners  from  the  obli» 
gation  to  convey  according  to  the  contract  of  affi-eightment 
18  Mees  &  Welsby,  280.  The  master  is  the  servant  of  the 
owners,  and  bound  to  earn  all  the  freight  hiB  lawfully  *can.  If 
be  neglects  to  ship,  or  carry  forward  damaged  goods,  when  re- 
shipment  is  practicable,  the  loss  arising  from  such  neglect  is 
not  to  be  borne  by  the  underwriters  of  freight.  As  well  might 
the  master  leave  sound  goods  at  a  port  of  necessity  and  claim 
ilie  freight  of  the  insurers  of  that  interest. 
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Since  the  ship-owner  does  ^ot,  by  merely  agreeing  to  tnUis- 
port  an  article,  take  the  risk  of  its  deterioration  in  value  by  rea- 
0on  of  perils  of  the  seas,  or  the  qualities  of  the  article^  if  the  spe- 
cific goods  arrive,  though,  in  consequence  of  sea-damage  or 
otherwise,  they  are  of  no  value,  still  the  whole  freight  is  due, 
and  accordingly  the  assured  on  freight  has  no  claim  on  the  un- 
derwriters for  any  loss.    Phillips  on  Ins.  vol.  2  (  1445. 

If  the  ship  is  disabled  and  another  might  be  procured  within 
a  reasonable  distance,  and  on  such  terms  as  to  leave  an  excess 
of  the  original  freight  over  that  stipulated  with  the  substituted 
vessel,  or  agreed  price  of  other  transportation,  iJie  loss  is  the 
amount  thai  must  have  been  so  paid^  and  the  undenrriters  are  not 
affected  by  the  neglect  of  the  master  to  forward  the  cargo. 
Ibid.  §  1444. 

Mr.  PhillipSj  says :  '<  If  the  goods  sold  at  an  ihtermediate.port 
might  have  been  carried  on  without  damage  to  the  ship  or  crew, 
and  delivered  at  the  port  of  destination  in  specie^  and  not  so 
changed  by  the  ordinary  action  of  the  elements,  or  in  conse- 
quence of  the  previous  sea-damage,  as  to  have  lost  their  identity, 
though  of  no  value,  and  accordingly  so  that  frill  freight  should 
be  due,  the  sale  should  be  presumed  to  be  made  by  the  request 
and  for  the  benefit  of  the  shipper,  and  frill  freight  be  allowed, 
and,  therefore,  the  underwriters  on  freight  should  not  be  liable 
for  anyloss.^ 

"  Where  there  would  be  danger  of  disease  or  spontaneous  igni- 
tion if  the  goods  sold  by  the  master  at  an  intermediate  port,  on 
aooount  of  damage  or  the  quality  of  the  articles,  had  been  carried 
on,  this  is  ground  of  presumption  of  consent  and  election  by  the 
ship-owner  that  the  sale  should  be  made  so  far  as  he  is  concern- 
ed, without  discharging  the  underwriters  on  freight  from  a  claim 
for  partial  loss,  wh^re  the  damage  is  occasioned  by  a  peril  in« 
sured  against,  and  without  discharging  his  claim  on  the  shipper 
for  foil  freight,  where  the  damage  is  not  by  a  peril  of  the  sea." 
2d  Phillips,  p.  206. 

In  Jordan  v.  Warren  Ins.  Co.,  1  Story,  842,  insurance  was 
effected  on  freight  from  New  Orleans  to  Havre.    Soon  after  sail* 


PARTIAL  LOBS.  108 

ingy  the  vessel  met  with  disaster,  and  was  obliged  to  put  back 
to  New  Orleans.  The  cargo  was  found  to  be  so  much  damaged 
that  it  would  have  taken  several  months  to  have  put  it  in  a 
condition  for  re-shipment,  and  it  was  sold  by  consent.  Mr.  Jus- 
tice Story  held,  that  the  master  had  aright  to  wait  till  the  goods 
were  prepared  for  re-shipment,  and  then  to  take  them  on  to 
their  port  of  destination,  if  they  would  arrive  there  in  specie^ 
and  not  having  done  so,  the  underwriters  were  not  liable.  See 
also,  Herbert  v.  Halleck,  3  Johns,  Cas.  93 ;  Saltus  v.  Ocean  Ins. 
Co.,  14  Johns,  138. 

The  master  has  a  right  to  hold  a  cargo  once  shipped  on  board 
his  vessel,  and  to  carry  it  to  its  destination,  although  circum- 
staoces  may  occur  which  will  cause  great  delay  and  perhaps 
great  diminution  of  value.  The  contract  of  afi&eightment  is  an 
entire  contract,  and  no  freight  is  earned  until  the  carriage  has 
been  performed,  unless  performance  has  been  excused  by  the 
Toluntary  acceptance  of  the  goods  by  the  owner  at  the  interme- 
diate port  But  the  master  will  say;  suppose  the  cargo  on  be- 
ing diacharged  at  the  intermediate  port,  is  found  on  examination 
and  survey,  to  be  in  such  an  advancing  state  of  decay  that  it 
would  be  utterly  worthless  at  the  port  of  destination  if  carried 
<m^  and  the  owners  or  underwriters  are  at  too  great  a  distance  to 
be  oonsulted;  would  it  not  be  my  duty,  under  such  circumstances, 
to  sell  it  at  the  intermediate  port;  and  if  I  do  so,  when  it  could 
have  been  taken  forward  without  danger  to  the  ship  or  crew, 
and  with  every  probability  of  its  arrival  in  specie^  (being  articles 
of  the  same  kind  as  those  shipped,  and  not  mere  remains  of  its 
destraction  or  decay,)  would  not  the  consent  of  the  shipper  and 
his  consequent  obligation  to  pay  the  freight  which  would  have 
been  earned  by  carrying  on  the  goods  be  presumed ;  or  in  other 
wOTdSy  will  freight  be  earned,  and  if  not,  will  my  owners  suffer 
by  my  aci^  or  can  they  recover  from  their  underwriters  on 
fteight? 

There  is  considerable  diversity  of  opinion  both  judicially  and 
among  merchants,  as  to  whether  the  consent  of  the  owner  of  the 
cargo  should  be  presumed  in  this  case ;  but  it  is  settled  law, 
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that  the  owner  of  the  goods  is  not  liable  under  such  dream- 
stances  for  the  payment  of  freight,  either  partial  or  full.  In 
the  case  of  the  ship  ^'  Tigress "  decided  by  Justice  Strang^  in 
the  Supreme  Court  of  Pennsylvania,  February,  1860,  26,221 
bushels  Corn  were  shipped  at  Philadelphia  on  board  the 
^^ Tigress^  for  Liverpool.  The  vessel  left  port  in  charge  of  a 
pilot,  and  within  a  few  hours  after  her  departure,  while  pass- 
ing down  the  Delaware,  encountered  floating  logs  of  ice,  by 
which  the  bow  port  was  stove  in.  She  then  began  to  sink,  and 
in  order  to  save  her  she  was  stranded.  The  corn  was  taken  out 
by  lighters,  wet  and  greatly  damaged,  brought  back  to  Phila- 
delphia, and  sold  by  order  of  the  master  for  the  betieJU  of  whom 
it  might  concern.  It  was  in  such  a  damaged  condition  as  to 
render  a  sale  rightful.  The  vessel  was  brought  back  to  Phila- 
delphia, and  repaired,  and  afterwards  she  sailed  on  another 
voyage.  The  question,  therefore,  was,  whether  upon  these  &cts, 
the  vessel  earned  freight  upon  the  corn  thus  damaged,  brought 
back  and  sold  by  order  of  the  master,  and  it  was  a  question  be- 
tween the  shipper  and  the  owner  of  the  vessel.  Strongs  J., 
said,  ^  The  general  principle  undoubtedly  is,  that  the  contract 
of  afiBreightment  is  an  entire  contract,  and  that  no  freight  is 
earned  until  the  carriage  has  been  performed,  unless  perlbrm- 
ance  has  been  excused  by  the  owner  of  the  cargo.  As  be- 
tween the  owners  of  the  cargo  and  the  owners  of  the  ship,  the 
delivery  of  the  cargo  at  the  port  of  destination  is  a  condition 
precedent  to  the  right  to  freight.  The  shipper  may  indeed  re- 
lieve the  owner  of  the  ship  from  the  obligation  to  deliver  the 
goods  at  the  port  of  destination.  Then  he  is  liable  either  for 
pro  rata  c^r  ftill  freight.  But  I  apprehend,  the  shipper  or  owner 
of  the  goods  is  never  liable  for  full  or  partial  freight  upon  goods 
not  delivered  at  the  port  of  destination,  unless  the  failure  to 
deliver  has  been  occasioned,  at  least  in  part,  by  his  act.  I  agree 
that  an  express  arrangement  to  discharge  the  ship-owner  from 
I>erformance  of  his  contract  is  not  necessary ;  such  discharge 
may  be  inferred  from  the  acts  of  the  owner  of  the  cargo,  but  in 
the  absence  of  any  act  of  his,  there  can  be  no  freight  earned 
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withoat  performance  of  the  contract  of  carriage.  That  the 
master  is  not  the  agent  of  the  owners  of  the  cargo,  with  power 
to  relieve  the  ship-owners  <from  their  obligation  to  convey  ac- 
cording to  the  contract  of  afireightment,  is  now  settled  both  in 
England  and  in  this  country.  It  is  hardly  necessary  to  say  that 
the  receipt  by  the  plaintiffs  of  a  portion  of  the  proceeds  of  sale 
of  the  cargo,  or  the  bringing  suit  for  them,  amount  to  no  volun- 
tary acceptance  of  the  cargo  at  Philadelphia,  and  therefore,  to 
no  waiver  of  the  right  to  insist  that  it  should  be  delivered  at 
Liverpool  according  to  the  contract  of  affi*eightment,  before 
fi^ight  should  become  due.  The  cases  show  that  no  such  effect 
can  be  attributed  to  such  acts  of  the  owners  of  the  cargo." 
See  also  Ylierbloom  v.  Chapman,  18  Mees  and  Welsby,  230 ; 
Hnrton  v.  The  Union  Ins.,  Co.,  1  Wash.  Cir.  C.  Bep.,  530;  The 
Ann  D.  Richardson,  1  Abbotts  Beptf.,  499. 

If  the  specific  goods  arrive,  though  in  consequence  of  sea- 
damage  or  otherwise,  they  are  of  no  value,  still  the  whole  freight 
is  dae,  and  accordingly  if  they  are  sold  at  an  inftermediate  port 
when  tiiey  could  have  been  carried  on  without  danger  to  the 
Tetsel  or  erew,  and  without  being  so  damaged  on  arrival  as  to 
have  lost  ilieir  identity,  the  loss  of  freight,  will  be  a  loss  by 
the  master's  neglect,  and  the  assured  on  freight  will  have  no 
daimon  the  underwriters  for  any  loss. 

It  is  often  said  in  books,  that  where  cargo  is  delivered  to  the 
owner  at  the  intermediate  port,  or  sold  for  his  benefit,  a  pro 
rata  freight  is  due.  Pro  rata  freight  has  no  existence  in  law, 
or  in  commercial  usage,  except  as  a  compromise  made  by  the 
owner  of  a  cargo  with  the  owner  of  a  ship,  where  the  former 
agrees  to  receive  his  goods  short  of  their  port  of  destination 
from  some  caQse^  when  he  agrees  to  give  a  partial  freight,  and 
the  shipowner  agrees  to  accept  it  and  deliver  the  goods*  But 
in  law,  insurance,  and  the  adjustment  of  averages,  there  is  no 
«ich  thing  as  pro  rata  freight  No  such  thing  can  be  demanded 
or  recovered  as  a  legal  right  dependent  upon  the  contract  of 
'  afteigihtment,  it  must  be  a  question  of  full  freight  or  of  no 
frog^t  earned 
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If  the  goods  are  delivered  to  the  shipper  without  demand 
and  payment  of  the  freight,  for  which  the  shipper  is  liable,  and 
for  payment  of  which  the  goods  are  subject  to  a  lien,  this  does 
not  affect  the  underwriters  on  freight,  who  do  not  guaranty  the 
payment,  but  only  that  the  earning  of  it  shall  not  be  prevented 
by  the  perils  insured  agaiAst. 

As  a  sale  of  cargo  at  an  intermediate  port  entails  a  loes  of 
freight,  the  master  should  try  to  reduce  the  loss  by  procuring, 
if  possible,  fresh  goods  to  fill  up  the  vacancy  in  his  lading. 

Though  the  underwriter  upon  freight  will  not  be  liable  for  a 
loss  of  freigkty  unless  the  delivery  of  the  goods  is  prevented  by  a 
peril  insured  against^  and  though  the  shipper  wHl  not  be  liable  to 
pay  freight  J  unless  the  goods  are  delivered  at  the  port  of  destina- 
tiony  or  he  voluntarily  accepts  them  short  of  that  port^  yet  where 
the  goods  are  so  much  injured  that^  though  capable  of  being  car* 
tied  to  their  part  of  destination  and  there  landed,  they  will  endan- 
ger the  safety  as  well  of  the  ship  as  of  the  goodsy  or  the  goods 
will  become  perfectly  worthless  on  arrival  at  tlie  port  of  destinn- 
tiony  it  is  the  duty  of  the  master,  exercising  a  sound  disereHon, 
for  the  benefit  of  all  concerned^  and  especially  for  the  shippers  of 
the  cargo,  to  sell  the  same  at  the  port  where  the  necessity  arises^ 
But,  in  general,  it  is  his  duty  to  carry  the  cargo  to  its  port  of 
destination,  if  the  goods  can  there  be  delivered  in  a  merchuniable 
though  damaged  state.  Hugg  v.  Augusta  Ins.  Co.,  7  Howard 
596 ;  Jordan  v.  Warren  Ins.  Co.,  1  Story  848;  Miston  v.  Locd^ 
1  Blatchford  856. 

If  the  ship  is  lost,  or  cannot  be  repaired,  nor  another  pro* 
cored,  if  the  cargo  is  not  perishable,  it  is  the  duty  of  the  mas* 
ter,  ordinarily,  not  to  sell  the  cargo,  but  to  store  it,  and  await 
the  orders  of  the  shippers  or  underwriters,  who  ou^t  ta  be 
consulted  without  delay. 


CHAPTER  XIV. 


TOTAL  loss  AND  ABANDONMENT. 


A  fetal  hssj  in  instirance  low,  is  one  on  account  of  which  the 
aourad  is  entitled  to  recover  from  the  underwriter  the  whole 
ttWmt  insured  by  the  policy  on  the  subject  lost. 

There  are  two  kinds  of  total  loss;  one  absolute  or  actual^  the 
oliier  etmttructive  or  technical. 

An  absolute  total  loss  gives  the  assured  a  right  to  claim  from 
fte  underwriter,  the  whole  amount  of  his  subscription  without 
aotioe  of  abandonment  The  great  principle  on  which  all  the 
MMof  absolute  total  loss  depend,  appears  to  be  this — ^the  im- 
JKmiMi^,  owing  to  the  perils  insured  against,  of  ever  procure 
^  ing  As  arrival  of  the  thing  insured  according  to  the  terms  of 

^pplicf.    If,  by  reason  of  those  perils  operating  on  the  sub- 
ject iatared,  the  assured  is  permanently  and  irretrievably  de- 
pfwed  not  only  of  all  present  possession  and  control  over  it^ 
"•I        out  of  all  reasonable  hope  or  possibility  of  ever  ultimately  re» 
^  I        cofwing  possession  o1^  or  further  prosecuting  the  adventure 
^ipoa  it,  that  is  a  case  of  absolute  total  loss;  in  such  case  the 
^  k  absolutely  and  of  itself  total,  independently  of  the  elec- 
^  of  the  assured  to  treat  it  as  such;  and  he  is,  therefore,  en- 
*W«d  to  recover  from  the  underwriter  the  whole  amount  of 
oil  insurance  without  giving  any  notice  of  abandonment. 
A  oonstmctive  or  technical  total  loss  is  one  in  which  som» 
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part  or  remnant  of  the  subject  insured  is  sundving.  When  such 
a  state  of  things  exists,  that  the  property  cannot  be  retrieved,' 
except  at  an  outlay  as  great  as,  or  greater  than,  the  original 
cost,  or  the  value  when  it  is  rescued,  the  loss  is  constructively 
total. 

The  expenses  of  restoring  what  has  been  destroyed,  and  of 
repairing  what  has  been  injured  about  a  ship,  are  the  most  com^ 
mon  form  of  a  ship's  constructive  death.  The  diflBlculties  of 
carrying  on  repairs,  or  of  procuring  materials  for  those  repairs; 
the  inability  to  raise  means  for  paying  the  necessary  disburse- 
ments arising  in  a  foreign  port;  or  the  exorbitant  rate  of  inter- 
est demanded  for  money  required  for  such  disbursements,  are 
the  usual  proximate  causes  which  lead  to  the  abandonment  of 
a  ship  to  her  insurers. 

Since  wager-policies  are  no  longer  tolerated,  a  contract  of 
insurance  is  emphatically  and  purely  a  contract  of  indemnity, 
and  the  interests  of  commerce  and  of  the  public  require  that 
its  true  character  as  such  should  never  be  forgotten,  and  in  all 
doubtful  cases  be  strictly  maintained.  Hence,  the  breaking 
up  of  a  voyage  ought  never  to  be  sanctioned  when  it  is  certain 
that  the  ship-owner,  if  nninsured,  would  have  continued  to 
prosecute  it;  nor,  consequently,  the  abandonment  of  a  vessel 
as  innavigable  ever  be  sustained  when  it  is  certain  that  the 
owner,  if  uninsured,  would  have  elected  to  repair.  When  the 
policy  is  valued,  it  may  frequently  happen  that  the  breaking 
up  of  a  voyage,  if  a  total  loss  may  be  recovered,  would  be  fiur 
more  advantageous  to  the  ship-owner  than  its  successful  termi- 
nation. It  is  plain,  therefore,  that  in  these  cases,  there  is  a  di- 
rect temptation  to  dishonesty  and  fitiud. 

Whether  a  partial  loss  may  be  converted  by  abandonment 
into  a  constructive  total  loss,  must  necessarily  depend,  in  almost 
all  cases,  upon  the  amount  of  the  injury.  When  the  vessel  is 
stranded,  the  question,  whether  the  loss  shall  be  deemed  partial, 
or  so  far  total  as  to  warrant  an  abandonment,  will  depend  upon 
the  nature  and  extent  of  the  peril  in  which  the  vessel  is  in- 
volved, and  the  probable  difficulty,  hazard  and  expense  of  at- 
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tempting  to  deliver  and  repair  her.  When  it  appears  that  by 
proper  exertions,  she  might  have  been  gotten  off,  and  have  been 
folly  repaired  at  a  moderate  cost,  the  abandonment  is  Yoid,  and 
a  partial  loss  only  can  be  recovered ;  and  to  warrant  the  recov- 
ery of  a  total  loss,  it  must  be  proved  that  the  delivery  of  the 
vessel  from  the  peril  was,  upon  reasonable  grounds,  judged  to 
be  impracticable,  or  not  to  be  effected,  unless  at  an  expense 
that  would  absorb  her  value.  In  other  words,  it  must  be  prov- 
ed, that  a  loss  actually  total,  although  not  then  existing,  was, 
in  the  highest  degree,  probable.  Fontaine  v.  Phoenix  Ins.  Co., 
11  John's  295;  The  "Sarah  Ann,"  2  Sumner  255. 

It  is  a  fixed  rule,  that  if  the  ship  be  injured  by  the  perils 
insured  against  so  as  to  require  repairs  to  the  extent  of  more 
tl^an  half  her  value  (nothing  in  the  policy  to  the  contrary),  the 
assured  is  entitled  to  abandon  as  for  a  total  loss.  Deblois  v. 
Ocean  Ins.  Co.,  16  Pick.  808,  809,  810. 

The  policies  in  use  in  New  York  and  New  England,  however, 
require  that  the  ship  must  receive  injury  to  the  amount  of 
three-quarters  of  her  insured  value,  to  enable  the  owner  to 
abandon  her  to  the  underwriters  and  claim  as  for  a  total  loss* 
Hence,  if  a  vessel  is  valued  at  $20,000,  and  it  turns  out  by  sur- 
vey and  estimate,  that  it  will  cost  to  repair  her  $12,000,  and 
it  appears  that  the  wages  and  provisions  of  the  crew,  port 
charges,  &c.,  will  be  $3,000.  Under  an  adjustment  as  of  a  par*^ 
tiallon— 

The  cost  of  repairs  being $12,000 

One  third  is  deducted  for  new,        ....         4^000 


Leaving $8,000- 

The  insured  value  being  $20,000,  half  is  $10,000,  and  hence 
there  can  be  no  abandonment  either  under  a  New  York  or  New 
Sngland  policy. 

The  expense  of  repairs  is,  in  general,  to  be  estimated  at  the 
place  where  they  were  actually  made,  or  at  which  they  would 
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have  been  made,  if  made  at  all.  But  if  a  yessel  can  be  pai^  ** 
tiaUy  repaired  at  a  port  of  distress,  so  that  she  can  be  taken  to 
another  port  and  then  fully  repaired  at  a  less  expense  than  at 
the  first  port,  it  would  seem  to  be  the  duty  of  the  assured  to  do 
thiS|  and  consequently,  the  underwriters  are  only  liable  for  the 
lesser  expense.  Center  v.  American  Ins.  Co.,  7  Cow^  664.  But 
the  cost  of  navigating  the  vessel  from  the  port  of  disf^ress  to 
the  port  where  the  final  repairs  are  to  be  made  is  to  be  added^ 
if  such  a  port  is  one  to  which  the  vessel  would  hot  have  gone 
in  the  course  of  the  voyage.  Lincoln  v.  Hope  Ins.  Co.,  Sup. 
Jud.  Ct,  Mass.,  March  T.,  1857. 

If  at  the  time  the  abandonment  is  made,  the  master  has  com- 
menced to  repair  the  vessel,  the  abandonment  is  invalid,  and 
the  assured  can  only  recover  for  the  expense  incurred,  although 
it  exceeds  half  the  value  of  the  vessel.  3  Mason  429;  3  Wend. 
658.*  The  authorities  are,  however,  conflicting  as  to  whether 
the  insurer  has  the  right,  in  case  of  loss  to  ofier  to  repair  the 
vessel,  and  thus  to  escape  liability  for  more  than  the  actual 
cost.  If  the  insurer  repairs,  it  seems  that  he  must  do  it  in  a 
reasonable  time,  and  he  must  tender  back  the  vessel  in  as  good 
condition  as  she  was  in  before  the  accident,  or  supply  or  pay 
for  any  de^ciencies,  and  it  has  been  held  that  if  in  repairing^ 
expenses  are  necessarily  incurred  by  the  underwriters  for  which 
they  would  not  have  been  liable  in  an  action  on  the  policy,  they 
may  recover  the  amount  of  them  from  the  assured.  Ritchie  v. 
United  States  Ins.  Co.,  5  S.  &  R.  501 ;  Hart  v.  Delaware  Ins. 
Co.,  2  Wash.  C.  C.  346 ;  Peele  v.  Merchants'  Ins.  Co.,  3  Mason 
27;  Peele  v.  Suffolk  Ins.  Co.,  7  Pick.  254;  Reynolds  v.  Ocean 
Ins.  Co.,  22  Kck.  191, 197;  Commonwealth  Ins.  Co.  v.  Chase, 
20  Pick.  142. 

There -may,  perhaps,  be  a  total  loss  by  the  sale  of  the  ship  by 
the  master.    He  has  the  power  to  sell  only  from  necessity,  and 


•  Thig  proceeds  on  the  ground  thai  the  state  of  facts  existing  at  the  time  of  the  abafidoUMttt 
determines  the  right  of  the  assured  to  abandon. 

IttSaorss  ▼.  Son  Mttnsl  Ins.  Co.,  2  dandf.  482,  ft  was  hdd  that  tf  the  repairs  are  made  merely 
to  oarrr  (he  ressel  fjrom  one  port  to  another.  In  ordsr  to  make  ftiU  repairs  at  (he  latter  por(,  (h« 
rightto  alMBteA  Is  aotcwa. 
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'  the  sale  is  valid,  only  wben  made  from  an  actual  and  Btringent 
neoeflsity;  but  this  necessily  must  be  judged  of  from  tiie  ftcts 
and  probabilities  existing  at  the  time  and  apparent  to  the  mas* 
ter,  and  not  by  the  result    A  sale  will  only  be  justifiable, 
when  it  is  clear,  that  under  like  circumstances,  a  prudent  own- 
er, if  on  the  spot,  and  uninsured,  in  the  exercise  of  a  sound 
judgment,  would  have  broken  up  the  voyage  and  sold  the  ship^ 
In  the  caie  of  Patapsco  Ins.  Go.  v.  Southgate,  5  Peters'  604, 621, 
the  court  held,  ^'the  professional  skill,  the  due  and  proper  <tili- 
gence  of  the  master,  his  opinion  of  the  necessity  and  the  bene- 
fit that  would  result  from  the  sale  to  all  concerned,  would  not 
justify  it,  unless  the  circumstances  under  which  the  vessel  was 
placed  rendered  the  sale  necessaiy."    Chief  J.  Tindal,  in  the 
eourse  of  his  charge  to  the  jury,  in  the  case  of  Somers  v.  Su- 
grue^  says — ^^'If  you  think  that  if  the  owner  himself  bad  been 
<m  the  spot  uninsured,  he,  in  the  exercise  of  a  sound  discretion, 
would  have  repaired  the  vessel,  or  that,  if  an  agent  of  the  un- 
derwriters had  been  there,  he,  exercising  said  discretion,  would 
have  repaired,  then  the  master  ought  to  have  done  so."    A  ship 
insured  in  Boston,  owned  partly  in  Boston,  but  chiefly  in  New 
(Means,  struck  on  a  shoal  on  the  coast  of  Florida,  but  by  tiie 
asBiBtance  of  wreckers  she  was  got  off.    She  arrived  at  Key 
West  on  23d  February;  she  did  not  leak,  and  she  might  have 
leeiained  at  Key  West  in  safety  until  notice  of  the  disaster 
could  have  been  sent  to  Boston;  notice  was  sent  to  the  part- 
owners  at,  New  Orleans,  and  one  of  them  arrived  at  Key  West 
on  the  11th  March ;  a  survey  was  then  had  and  the  vessel  was 
amdemned  as  unworthy  of  being  repaired,  and  on  the  21st  she 
was  sold.    The  expense  of  repairing  her  at  Key  West  would 
have  exceeded  fifty  per  cent,  on  her  value,  but  at  New  Orleans 
or  Boston  (to  either  of  these  ports  she  might  have  proceeded, 
and  to  the  latter  of  which  she  did  in  fact  proceed,  after  the 
sale,  with  the  same  master),  the  expense  would  have  been  less 
than  fifty  per  cent.    It  was  held,  the  sale  was  not  necessary, 
and  the  underwriters  were  not  afiected  by  it    Hall  v.  Franklin 
Ins.  Co,  9  Pick.  466.    The  master  is  not  at  liberty  to  sell  with* 
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oat  notice  to,  or  the  adyice  o^  the  owners,  provided  he  be 
80  near  them  that  he  can  delay  the  sale  for  this  purpose  with- 
out endangering  a  greater  loss.  And  if  he  cannot  thus  com- 
municate with  his  owners,  but  knows  that  the  ship  is  insured, 
and  can  communicate  with  the  insurers,  he  is  bound  to  do  so. 
If  in  a  port  where  the  assured  should  have  fimds,  the  master 
sells  the  vessel  to  prevent  a  forced  sale  by  process  of  law  to 
pay  off  workmen  who  have  a  lien  on  the  vessel,  the  assured 
cannot  abandon,  because  the  loss  was  caused  by  his  neglect 
Ruckman  v.  Merchants'  Louisville  Ins.  Co.,  5  Duer  342, 868.  And 
the  master  cannot  sell  if  the  vessel  might  be  repaired  but  for 
the  negligence  of  the  resident  agents  of  the  owner.  Tanner  v. 
Bennett,  Ryan  &  M.  182.  And  if  the  master  is  part  owner,  he 
has  no  greater  power  to  sell,  so  as  to  affect  the  underwriters, 
than  if  he  were  the  master  only.  Prince  v.  Ocean  Ins.  Co.,  40 
Maine  481.  If  a  master  sells,  he  cannot  buy;  and  if  the  port- 
warden,  surveyor,  or  any  person  authorizing  or  officially  pro- 
moting the  sale,  should  buy,  it  would  be  a  most  suspicious  cir- 
cumstance, although  not  perhaps  sufficient,  of  itself,  to  avoid 
the  sale.  Church  v.  Marine  Ins.  Co.,  1  Mason  341.  The  mere 
fact  of  sale,  says  Mr.  Amould,  1087,  irrespective  of  the  state 
of  the  ship  which  made  it  necessary,  C€ai  never  give  the  assured 
the  right  to  abandon.  The  same  doctrine  is  held  by  Mr.  Phil- 
lips, §  1571 ;  and  Judge  Duer  remarks — ^^  the  language  of  these 
judicious  writers  is  folly  borne  out  by  the  cases  to  which  they 
refer.''  Ruckman  v.  M.  L.  Ins.  Co.,  6  Duer  366.  The  damage 
must  not  be  caused  by  any  inherent  defect  or  defective  quality 
in  the  thing  insured.  1  Phillips,  §  1089.  Where  the  loss  is 
not  proximately  caused  by  the  perils  insured  against,  but  is  di- 
rectly referable  to  the  negligence  of  the  assured  or  his  agents, 
underwriters  are  not  responsible.  2  Amould  775|  and  cases 
there  cited. 

The  Schooner  Margaret  Hopping,  on  a  voyage  from  New  York 
to  San  Francisco,  put  into  Valparaiso  as  a  port  of  necessity  for 
repairs;  the  master  was  unable  to  raise  the  necessary  funds  on 
bottomry,  and  abandoned  and  sold  hi9  vessel  without  consult- 
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ing  his  owners.  On  these  two  points  Judge  Duer  says:  ''For 
aaght  that  appears,  the  condition  of  the  vessel  at  Valparaiso 
was  one  of  entire  safety,  and  it  is  proved  that  the  master  might 
have  communicated  with  his  owner  in  this  city,  hy  the  Panama 
route,  and  have  received  an  answer  within  eighty,  at  the  utmost 
ninety,  days  from  the  date  of  his  letter.  We  are  bound  to  pre- 
some  that  the  plamtiff,  upon  being  informed  of  the  exact  situ- 
ation of  the  vessel,  and  of  the  inability  of  the  master  to  make 
the  repairs  she  needed,  could  and  would  have  remitted  to  him 
the  necessary  funds,  either  in  bills,  or  by  opening  a  credit  in 
his  &vor  with  a  house  in  Valparaiso.  Let  an  additional  month 
be  allowed  for  repairing  the  vessel,  and  another  for  the  time 
that  would  have  elapsed  from  the  arrival  of  the  vessel  at  Val- 
paraiso, until  the  failure  of  the  master  to  raise  the  funds  that 
he  required;  we  have  thus  five  months  as  the  full  period  that 
would  have  elapsed,  had  the  course  that  has  been  indicated 
been  followed,  from  the  first  arrival  of  the  vessel  at  Valparaiso 
until  she  would  have  been  fitted  by  sufficient  repairs  to  re- 
sume the  voyage.  And  the  question,  therefore,  is  whether  the 
&ct  that  this,  or  even  a  greater  delay,  in  the  resumption  of  the 
voyage,  must  have  intervened,  had  the  master  elected  to  remain 
at  Valparaiso  until  he  obtained  from  his  owner  the  funds  that 
he  required,  created  of  itself  independent  of  any  other  circum- 
stance, a  constructive  total  loss,  that  warranted  the  master  in 
breaking  up  the  voyage,  and  justified  an  abandonment  by  his 
owner.  We  are  satisfied^  both  on  principle  and  upon  the  atUhori' 
UeSj  that  to  this  very  material  questiony  no  other  than  a  negative 
amswer  can  be  given.  The  mere  continuance  of  a  disabled  ves- 
sel in  a  port  of  necessity,  where  she  is  in  actual  safety,  and  id 
not  exposed  to  ftirther  peril,  frimishes  no  evidence  whatever 
that  in  the  event,  the  partial  loss  will  become  total;  and  it  is 
doubtless  for  this  reason,  that  it  has  been  frequently  decided 
that  a  suspension  of  the  voyage,  merely  temporary,  is  in  no  case 
a  valid  ground  of  abandonment  of  the  vessel.  In  the  case  of 
Anderson  v.  Wallis  (2  M.  &  Sel.  240),  and  Evertts  v.  Smith 
(Id.  247),  the  voyage  was  suspended  by  the  detention  of  the 
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vessel  in  port  for  nearly  six  months;  and  yet  in  each  case  the 
abandonrnerU  vhis  held  to  be  void.  It  is  a  necessary  conclusion 
from  the  remarks  we  have  made  and  the  authority  we  have 
cited,  that  the  delay  in  the  prosecution  of  the  voyage,  that 
would  have  resulted  from  the  detention  of  the  vessel  for  re- 
pairs, even  combined  with  the  fact  that  the  objects  of  the  voy- 
age as  a  mercantile  adventure  were  wholly  defeated,  were  in- 
sufficient to  justify  the  proceedings  of  the  master,  and,  conse- 
quently, to  warrant  the  claim  of  the  assured  for  a  total  loss. 
Looking  to  these  facts  alone,  we  are  clearly  of  opinion  that  the 
case  belongs  to  the  class  of  those  in  which  it  has  been  held 
that  it  was  the  plain  duty  of  the  master  to  have  communicated 
with  his  owner  before  he  resolved  on  breaking  up  the  voyage 
and  selling  the  ship,  and  that  his  neglect  in  the  performance  of 
this  duty  entitles  his  owners  to  repudiate  his  acts,  and  we  agree 
entirely  with  Mr.  Phillips,  that  in  such  cases  it  is  a  partial  loss 
only,  that  can  be  recovered  from  the  underwriters."  In  this 
case,  where  the  ship  was  lying  safely  at  anchor.  Judge  Duer 
says — ^^the  plaintiff  had  no  right  to  abandon  until  he  was  in- 
formed that  the  voyage  was  broken  up  and  the  vessel  sold,  in 
consequence  of  the  inability  of  the  master  to  raise  funds  fer 
the  necessary  repairs."  Buckman  v.  M.  L.  Ins.  Co.,  6  Duer  866. 
It  is  for  the  owner  to  abandon  if  he  elects  so  to  do,  but  not 
the  master;  the  master  has  no  right  to  abandon,  but  must  go 
on  and  save  the  property  to  the  best  advantage,  and  the  result 
must  show  for  whom  he  has  acted;  he  is  both  agent  for  the 
owners  and  underwriters,  if  the  facts  of  the  case  justify  an 
abandonment,  and  it  is  made  in  due  season,  then  the  master 
becomes  agent  for  the  underwriters,  but  otherwise  he  is  agent 
for  the  owners. 


AlAHIOHIIIII  or  Til  0AM9. 

Goods  are  totally  lost  if  destroyed  by  a  peril  insured  against; 
oar  if  injured  to  such  an  extent  and  in  such  way  as  to  m^ 
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them  of  little  or  no  value  for  the  purpose  for  which  they  were 
intended;  or  if  the  voyage  upon  which  the  insurance  on  the 
goods  is  made,  is  entirely  broken  up.  But  if  the  voyage  is  bro- 
ken up,  merely  for  the  season,  as  where  the  vessel  at  an  inter- 
mediate port  requires  extensive  repairs,  or  where  the  ship  is 
lost,  but  the  goods  are  saved,  and  a  delay  of  months  ensues, 
while  waiting  for  means  of  forwarding  them,  the  insured  can- 
not abandon.  2  Parsons'  Maritime  Law,  page  370;  Manning 
V.  Newnham,  S  Doug.  130;  Buckman  v.  Merchants'  L.  Ins.  Co., 
6  Duer  842,  365 ;  Anderson  v.  Wallis,  2  M.  &  S.,  240 ;  Hunt  v. 
Boyal  ExcL  Ass.  Co.,  &  M.  &  S.  47. 

Where  the  original  ship  is  disabled  in  the  course  of  the  voy- 
age^ and  no  other  can  be  procured  at  the  port  of  the  casualty, 
or  any  neighboring  port,  the  master  has  a  right,  where  the  car- 
go is  of  a  perishable  nature  and  sea-damaged,  to  sell  it  at  such 
port,  for  the  benefit  of  all  concerned;  and  the  assured  on  goods, 
in  like  case,  may  abandon,  and  recover  as  for  a  total  loss.  Ar- 
no«ild  on  Ins.,  vol.  2,  p.  1122 ;  Schiefifelin  v.  N.  York  Ins  Co.,  9 
John  21,  28;  Bobinson  v.  Commonwealth  Ins.  Co.,  3  Sum- 
ner 224.  Where,  however,  the  original  ship  can  be  repaired,- 
with  any  prospect  of  sending  on  the  cargo,  or  what  remains 
of  it,  in  a  marketable  state  to  its  port  of  destination,  or  where 
another  ship  can  be  procured,  either  at  the  same  or  a  contigu« 
OQS  port,  without  any  very  extraordinary  delay  or  sacrifice,  the 
master  is,  at  all  events,  empowered,  if  not  bound,  to  send  it  on; 
IMur  can  the  assured  on  goods  abandon  and  recover  as  for  a  total 
loss.  Saltus  V.  Ocean  Ins.  Co.,  12  John  107;  Treadwell  v.  Un- 
ion Ins.  Co.,  6  Cowen  276;  Amould,  p.  187, 188;  3  Kent  (5th 
ed)  212,  218;  Abbott  on  Shipp.  (6th  Am.  ed.)  366,  866.  In 
Ayant  v.  Commonwealth  Ins.  Co.,  13  Pick.  543,  a  cargo  was 
insured  from  Havana  to  Castine,  in  Maine,  and  was  wrecked  on 
the  coast  of  Virginia,  about  forty  miles  from  Norfolk,  but  was 
taken  from  the  vessel  without  being  damaged,  and  might  have 
been  sent  by  land  to'  Norfolk,  and  thence  by  water  to  Castine, 
£)r  less  than  fifty  p^  cent,  of  its  value ;  but  the  master,  instead 
of  sending  it  to  its  place  of  destination,  sold  it  on  the  beach; 
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it  was  held,  that  the  insurers  were  not  liable  for  a  total  loss. 
It  seems  that  during  such  transportation  by  land,  the  cargo 
would  be  at  the  risk  of  the  underwriters. 

It  is  the  duty  of  the  master  to  tranship  the  goods,  or  send 
them  on,  even  by  land  carriage,  if  he  can  with  reasonable  en- 
deavors; if  he  fail  to  do  this  and  a  total  loss  ensues,  this  is  a 
loss  by  the  misconduct  of  the  master,  and  if  the  underwriters 
have  insured  against  that,  they  are  answerable.  But  the  ship- 
pers have  a  right  to  look  to  the  owner  for  compensation  for 
damage  sustained  by  the  wrong  doing  of  the  master;  and  this 
right  or  claim  passes  to  the  underwriters  by  abandonment. 

Mr.  Parsons  (vol.  2,  p.  372)  says — ^^  Generally,  if  the  master 
could  have  transhipped  the  goods,  and  did  not,  the  shipper  can- 
not abandon  as  for  a  total  loss.  And  if  a  part  only  be  saved 
in  a  condition  to  be  transhipped,  or  forwarded,  whether  it  will 
be  the  duty  of  the  master  to  do  so,  must  depend  upon  the  quan- 
tity and  value  of  what  is  saved,  and  the  facilities  for  forwarding 
it,  and  the  probability  of  its  perishing  or  greatly  deteriorating 
on  the  way;  as  he  would  not  be  bound  to  discharge  this  duty 
where  it  was  of  no  practical  benefit,  or  would  be  to  the  detri- 
ment of  the  parties  concerned.'' 

If  the  goods  insured  remain  in  specie^  but  so  injured  that 
they  cannot  be  carried  with  safety,  or  any  hope  of  their  arriv- 
ing in  a  merchantable  condition,  to  their  destined  port^  it  is 
the  duty,  of  the  master  as  well  as  his  right,  to  do  the  best  he 
can  with  them  at  any  intermediate  port  If  they  are  of  any 
value,  he  should  obtain  this  by  a  sale,  and  then  the  shippers 
may  claim  for  a  total  loss  transferring  the  proceeds  by  aban- 
donment This  rule  would  apply,  whatever  be  the  cause  of 
the  injury,  as  a  leak,  or  submersion,  or  a  sudden  shock  by 
striking  a  shoal  or  rock,  if  the  peril  be  insured  against  But 
if  the  goods  perish  by  natural  decay  or  intrinsic  defect,  this 
is,  of  course,  not  at  the  risk  of  the  underwriters.  2d  Parsons, 
878. 

The  fifty  per  cent  rule  applies  to  the  cargo,  as  well,  and  in 
ibe  same  way  as  to  the  ship.    But  in  respect  to  the  cargo,  as 
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in  respect  to  the  ship,  if  there  be  a  loss  not  actually  total, 
but  one  which  might  be  made  constructively  total,  whatever 
remaining  interest  or  property,  or  claim  on  account  of  the  sub- 
ject-matter of  insurance,  the  owner  may  have,  must  be  trans- 
ferred by  him  by  abandonment  to  the  underwriters.  And  a 
general  abandonment  has  here  also,  as  in  respect  to  the  ship, 
the  fuU  effect  of  a  universal  transfer  and  cession. 

If  the  vessel  is  wrecked  at  a  distance  from  any  market,  and 
the  goods  are  taken  out  and  carried  to  a  market  and  there 
sold,  under  circumstances  which  render  the  sale  valid,  the  ex- 
penses of  transporting  the  goods,  and  of  the  sale,  are  to  be 
deducted  from  the  gross  proceeds  of  the  sale  to  determine 
whether  the  loss  has  exceeded  fifty  per  cent.  Kettell  v.  Alli- 
ance Ins.  Co.,  Sup.  Jud.  Ct.,  Mass.,  Nov.  T.,  1857. 

Mr.  ArnotUd  thus  states  the  doctrine  of  constructive  total 
loss,  and  right  of  sale  of  sea-damaged  goods,  as  derivable  from 
the  cases,  ^That  all  the  circumstances,  in  fact,  are  to  be  consid- 
ered; and  the  true  doctrine  appears  to  be,  that  the  master  can- 
tiot  sell,  nor  the  assured  recover  as  for  a  constructive  total  loss, 
i^  upon  the  whole,  it  is  reasonable,  taking  into  view  the  nature 
and  actual  state  of  the  cargo,  together  with  the  time,  expense 
and  risk  of  procuring  the  means  of  sending  it  on,  that  the  mas- 
ter should  hire  another  vessel  for  that  purpose,  or  keep  it  till 
the  original  ship  can  be  repaired ;  if  it  is  not  reasonable  that 
lie  should  do  this — ^if,  that  is,  a  prudent  owner  being  on  the 
spot,  and  uninsured,  would,  in  the  exercise  of  the  best  and 
soundest  judgment  that  could  be  formed  under  the  circum- 
stances, rather  sell  the  cargo  at  the  place  of  the  casualty  than 
attempt  to  forward  it,  the  sale  by  the  master  will  be  justifiable, 
and  the  assured  on  giving  timely  notice  of  abandonment,  may 
recover  as  for  a  total  loss."    Amould  on  Ins.,  vol.  2, 1128- 

The  power  of  the  master  to  sell  the  cargo  depends  on  exactly 
the  same  principles  as  the  power  to  sell  the  ship,  and  like  it^ 
can  only  be  exercised  in  cases  of  extreme  necessity. 

The  present  rule  of  the  English  courts  is  stated  with  much 
clearness  by  Lord  Abingevy  in  the  leading  case  on  this  subject 


208  ICARINS  IN8URANCB  AND-  AVERAOE. 

Boux  y.  Salvador,  S  Bing.,  N.  C,  266.  '<K  the  goods  are  of  an 
imperishable  Dature,  if  the  assured  become  possessed,  or  can 
have  the  control  of  them,  if  thej  have  still  an  opportunity  of 
sending  them  to  their  destination,  the  mere  retardation  of  their 
arrival  ^t  their  original  port  may  be  of  no  prejudice  to  them 
beyond  the  expense  of  re-shipment  in  another  vessel.  In  such 
a  case,  the  loss  can  be  but  a  partial  loss,  and  must  be  sa  deem- 
ed, even  though  the  assured  should,  for  some  real  or  supposed 
advantage  to  themselves,  elect  to  sell  the  goods  where  they 
have  been  landed,  instead  of  taking  measures  to  transmit  them 
to  their  original  destination.  But  if  the  goods  once  damaged 
by  the  perils  of  the  sea,  and  necessarily  landed  before  the  ter-r 
mination  of  the  voyage,  are,  by  reason  of  that  damage,  in  such 
a  state,  though  the  species  be  not  utterly  destroyed,  that  they 
cannot  with  safety  be  re-shipped  into  the  same  or  any  other  ves- 
sel; if  it  be  certain  that,  before  the  termination  of  the  original 
voyage,  the  species  itself  would  disappear,  and  the  goods  as* 
sume  a  new  form,  losing  all  their  original  character;  if,  though 
imperishable,  they  are  in  the  hands  of  strangers  not  under  the 
control  of  the  assured;  i^  by  any  circumstances,  over  which  he 
has  no  control,  they  clan  never,  or  within  no  assignable  period,  be 
brought  to  their  original  destination ;  in  any  of  these  cases  the 
circumstance  of  their  existing  in  specie  at  that  forced  terminal 
tion  of  the  risk,  is  of  no  importance.  The  loss  is,  in  its  na- 
ture, total  to  him  who  has  no  means  of  recovering  his  gooda^ 
whether  his  inability  arises  from  their  annihilation  or  from  any 
other  insuperable  obstacle." 

Before  considering  the  cases  where  the  assured  may,  and  may 
not  abandon  and  recover  for  a  constructive  total  loss;  we  should 
have  mentioned  one  fact  about  which  there  is  no  controversy, 
namely,  that  the  terms  "total  loss,"  "total  loss  only,"  "free 
from  average,"  "free  from  particular  average,"  "not  liable  for 
partial  loss,"  and  "partial  loss  excepted,"  mean  one  and  the 
same  thing,  whether  that  be  actual  or  constructive  total  loss. 
Phillips  on  Ins.,  §  1767;  Parsons'  Maritime  Law,  vol.  2,  p.  SS8 ; 
Muirray  v.  Hatch,  6  Mass.,  465;  Buchanan  v.  Oeean  Ins.  Oc,  6 
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Cowen  318,  8S1.  We  will  now  briefly  state  the  American  doc- 
trine of  loss,  Ist,  at  the  port  of  destination;  and  2d,  loss  at  an 
intermediate  port.  The  rule  in  this  country,  is  well  settled 
that  if  the  goods  insured  arrive  cU  the  port  of  destination  ex- 
idi$ig'  in  specie^  the  underwriters  are  not  liable,  although  they 
are  of  no  value  whatever.  In  determining  what  is  a  total  loss 
at  an  uUermediate  portj  the  rule  is  not  so  clearly  and  satisfac- 
torily settled.  In  New  York,  the  rule  appears  to  be,  that  if 
the  goods  exist  in  specie  at  the  intermediate  port,  the  assured 
is  not  entitled  to  recover.  But  Mr.  Parsons  does  not  assent 
to  the  doctrine,  that  if  the  goods  exist  in  specie  at  the  inter- 
mediate port  there  is  no  total  loss,  he  contends  that  this  rule 
is  sot  founded  on  principle;  ^^for,"  he  says,  ^  the  insurers  guar- 
antee tiiat  the  goods  shall  arrive  at  the  port  of  final  destina- 
tion in  specie^  and  i^  therefore,,  owing  to  the  perils  insured 
against,  they  cannot  be  carried  forward  so  as  to  arrive  in  specie^ 
ike  underwriters  should  be  liable,  notwithstanding  the  goods 
exist  in  specie  at  the  intermediate  p^rt  And  if  the  goods  are 
in  suoh  a  condition  at  the  intermediate  port,  that  they  cannot 
be  Gamed  forward  consistently  with  the  health  of  the  crew 
and  the  safety  of  the  vessel,  ^the  loss  is  considered  total.*'  2 
Panons'  Maritime  Law,  p.  383.  We  refer  the  learned  reader 
to  the  following  cases:  Maggrath  v.  Church,  1  Gaines  196;  D&- 
p^ster  V.  Sun  Mutual  Ins.  Co.,  17  Barb.  306;  Neilison  v.  CoL 
Int.  Co.,  8  Caines  108;  Saltusv.  Ocean  Ins.  Co.,  14  Johns  188; 
ftyan  v.  New  York  Ins.  Co.,  25  Wend.  617 ;  Aranzamendi  v. 
Louisiana  Ins.  Co.,  2  La.  432 ;  Williams  v.  Kennebec  Mutual  Ins. 
Co.,  81  Maine  466;  Robinson  v.  Commonwealth  Ins.  Co.,  S  Sum- 
ner 2^0;  Hugg  V.  Augusta  Ins.  and  Banking  Co.,  7  Howard  695. 


ABAH^ONIINT  OF  FREIGHT 

One  .of  the  grounds  of  abandoning  freight  is  a  total  loss  of 

ihe  9hip,  by  its  becoming  a  wreck  or  being  innavigable.    An 
14 
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indefinite  detention  of  the  ship,  or  one  for  so  long  a  period  as 
to  break  up  the  voyage,  is  also  a  total  loss  of  fi-eight. 

But  if,  although  the  ship  itself  be  wrecked  or  othenvise  lost, 
the  master  can  tranship  and  forward  the  goods  by  reasonable 
endeavors  and  at  reasonable  cost,  we  have  seen  that  it  is  his  duty 
to  do  so;  and  if  he  neglects  this  duty  the  underwriter  is  charge- 
able only  in  the  same  way  and  to  the  same  extent  as  if  the  duty 
had  been  performed,  and  the  loss  will  be  partial  or  total,  ac- 
cording to  its  amount  when  so  adjusted.  Mr.  Parsons  says — 
"The  master  has  a  right  to  send  forward  the  goods  if  he  can; 
and  if  he  offers  to  do  so,  the  shipper  must  either  pay  him  full 
freight — in  which  case  there  is  no  loss— or  let  him  send  the  goods 
forward,  and  on  their  arrival  pay  him  freight  Though  it  has 
been  held,  that  if  the  vessel  is  lost  and  the  goods  cannot  be  sbnt 
forward  at  an  expense  less  than  the  original  freight,  there  is  a 
total  loss  of  freight;  yet,  if  the  goods  were  sent  on  by  the 
master,  this  would  be  on  the  original  contract,  and  therefore, 
the  ship-owner  having  earned  his  freight,  would  not  be  enti- 
tled to  claim  it  from  the  insurer,  for  the  latter  does  not  stipu- 
late that  the  adventure  shall  be  profitable,  but  merely  that  he 
shall  not  be  prevented  by  a  peril  of  the  sea  from  carrying  on 
the  cargo  and  delivering  it  in  safety.  And  if  the  master  acted  in 
this  matter  with  good  faith  and  reasonable  discretion,  the  ship- 
per must  pay  the  extra  cost  of  sending  the  goods  forward.  And 
if  he  does  not  send  them  on,  at  least  if  it  can  be  done  at  no 
greater  expense  than  the  original  freight,  it  is  difficult  to  see 
how  the  loss  can  be  said  to  be  total.''    2d  Parsons  386. 

If  the  ship  and  cargo  are  damaged  by  the  perils  against 
which  freight  is  insured,  but  the  ship  can  be  repaired  in  reason- 
able time,  and  a  proportion  of  cargo  on  which  over  half  of  the 
stipulated  freight  is  to  accrue,  remains  in  such  a  condition  that 
it  may  be  forwarded  in  the  same  ship  to  the  port  of  destination, 
it  is  not  a  total  loss  of  freight  for  which  the  assured  can  aban- 
don.   McGaw  V.  Ocean  Ins.  Co.,  23  Pick.  R.  405. 

Where  the  ship  is  wrecked  or  damaged  irreparably,  or  so 
much  that  it  cannot  be  repaired  in  reasonable  time  to  cany  for- 
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-ward  the  cargo,  and  the  master  unjustifiably  neglects  to  procure 
another  to  carry  it  on,  and  earn  freight,  the  loss  on  freight  will 
he  only  the  amount  which  must  have  been  paid  to  such  other 
ship.     15  Mass.  R.  345. 

The  absolute  loss  of  the  cargo,  as  of  the  ship,  is  a  total  loss 
of  freight,  although  the  ship  may  be  in  a  condition  to  continue 
the  voyage.    18  John's  R.  208. 

Mr.  Phillips  says — ^"The  ship-owner  is  responsible  only  for 
the  transportation  of  the  cargo,  the  freight  will  be  due  on  its 
delivery  at  the  port  of  destination,  and  in  whatever  degree 
goods  maybe  diminished  in  value  by  decay  or  damage  from 
perils  of  the  sea,  and  though  they  may  have  become  of  no  value 
on  arrival  at  the  port  of  destination,  still,  if  thajr  are  cfelivered 
in  specicj  being  articles  of  the  same  kind  as  those  shipped, 
and  not  mere  remains  of  its  destruction  or  decay,  freight  is  due; 
and  accordingly,  though  the  goods  may  be  totally  lost  to  all 
the  purposes  for  which  they  can  be  available  to  the  shipper, 
ihere  is  not  a  total  loss  of  freight."    2d  Phillips  1643. 

In  the  principle  thus  clearly  settled  by  Mr.  Phillips,  all  approv- 
ed writers  concur ;  it  may,  however,  be  said  that  there  is  no  obli- 
fation  upon  a  ship-master  to  re-ship  goods  which  are  already  of 
no  value  and  will  be  worthless  on  delivery.  This  objection 
would  be  untenable;  the  master  is  the  servant  of  the  owners 
and  bound  to  earn  all  the  freight  he  lawfully  can.  If  he  neg- 
lects to  re-ship  damaged  goods  when  the  re-shipment  is  practi- 
cable, the  loss  arising  from  such  neglect  is  not  to  be  borne  by 
imdenvriters  on  freight. 

If  barrels  or  boxes  in  which  was  oil^  or  sugar,  or  salt,  arrive 
in  good  order,  but  without  the  contents,  the  shipper  is  liable 
for  the  freight  if  the  loss  was  owing  to  an  intrinsic  defect  in 
the  goods,  as  where  they  are  lost  by  decay,  evaporation,  or  leak- 
age, but  the  shipper  is  not  liable  where  the  contents  are  washed 
out  by  a  peril  of  the  sea.  In  this  latter  case, -therefore,  as  the  ship- 
owner loses  his  freight  by  a  peril  of  the  sea,  it  follows  that  tfee 
underwriters  are  liable  therefor,  although  the  barrel  or  box  ar- 
rives in  safety-   DeWolf  v.  State  Mut  R  &  M.  Ins.  Co.,  6  Duer  191. 
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The  abandonment  of  tb*e  ship  transfers  to  the  underwriters 
ill  the  remaining  rights  and  interests  of  the  assured;  and 
among  these  the  power  of  earning  a  subsequent  freight.  li^ 
therefore^  the  ship  is  insured  in  one  place,  and  the  freight  in 
another,  and  the  ship  be  abandoned,  the  underwriters  on  the 
ship  will  take  whatever  subsequent  freight  the  ship  may  earn. 
But  the  underwriters  on  freight  will  take  the  freight  previously 
earned;  because  every  abandonment  refers,  in  point  of  time,  to 
the  time  of  the  loss  which  justifies  the  abandonment.  And  in 
this  country  where  there  is  an  abandonment  and  constradive 
total  losaand  transfer,  there  is  an  apportionment  of  l^e  freight. 
The  part  earned  before  the  loss  going  to  the  underwriters  on 
freight^  and  n^  more;  while  that  earned  afterwards  goes  to  the 
owner  of  the  ship,  or  to  his  transferrees  by  abandonment.  2d 
Phillips  851;  2d  Parsons  893;  Coolidge  v.  Gloucester  Ins.  Oo^ 
15  Mass.  841. 

If  the  cargo  is  wholly  lost,  and  the  ship  can  take  another 
for  the  same  voyage  or  the  remainder  of  it^  the  freight  so  earned 
is  salvage  on  that  originally  agreed  for.  But  this  proposition 
is  applicable  only  to  the  ease  of  a  prosecution  of  the  same  voy- 
age as  distinguished  from  undertaking  a  different  one.  Joicdan 
V.  Protection  Ins.  Cq.»  1  Story's  R.  842.* 


Whmi  is  theprm  and  mamner  of  abomimment;  and  mMm 
what  time'  nmst  it  be  made  ? 

No  especial  form  of  abandonment  iis  prescribed  by  law  or 
vsage.  It  is  the  spirit  of  the  act  rather  than  the  letter  that  in 
this  case  is  te  be  considered.  Notice  of  abandoionunit,^  however,. 
is  usually  given  in  writing,  but  even  this  does  not  se^m  to  be 
absolutely  necessary,  alt  other  things  being  valid.  It  ib  cus- 
ternary  fbr  the  assured  to  write  a  letter  to  his  underwriters  giv- 
mg  them  notice  that  he  abandons  the  interest  insured  to  than; 

•  Bat  It  most  in  eubstanoe  be  pnritivd-  and  abiolate,  and  impart  an  actual  present  relinqiMi^ 
ment,  and  most  11^7  ataie  tJke  seaions.  or  (Tonnda.  qC  abADdoiiln^    Prio»%,  0^tm.itt».cL^Ut 
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and  he  frequently  gives  them  what  information  he  possesses  as 
to  &e  canse  and  occasion  of  abandonment.  The  more  distinct 
and  direct  the  manner  of  giving  notice  the  better;  but  some- 
.  times  an  indirect  commnnication,  if  it  be  proved  afterwards  that 
the  underwriters  understood  it  and  acted  on  it,  will  be  suffi- 
denl  Bu,t  generally  the  notice  should  state  substantially  the 
grounds  on  which  the  abandonment  is  made;  and  the  cause 
stated  must  be  a  peril  within  the  policy. 

It  is  of  importance  that  the  notice  should  be  given  to  the  un- 
derwiiters  in  proper  time ;  because  it  is  only  just  that  if  I  throw 
up  my  property  and  leave  it  on  their  hands  to  dispose  of  as 
ihey  think  proper,  it  should  be  done  when  they  is  yet  an  op- 
portunity of  their  acting  on  my  abandonment,  and  of  taking 
measures  to  secure  and  dispose  of  the  property  which  has  in 
this  manner  become  their  own. 

In  Pierce  v.  Ocean  Ins.  Co.,  18  Pick.  98,  Mr.  Chief  Justice 
Smuf  said: — '^The  underwriters  ought  to  be  informed  by  the 
aMQied  who  alone  know  the  fact,  of  the  nature  of  the  con* 
siruciive  total  loss,  upon  which  the  claim  is  made,  that  they 
mty  judge  whether  they  will  accept  the  abandonment,  and 
that  they  may  forthwith  take  the  necessary  measures  which  such 
an  acceptance  would  render  necessary  and  proper.  And  the  as- 
mred  cannot  avail  himself  of  any  other  ground^  than  that  stated 
iy  him  at  the  time  of  abandoning.  If  the  ground  stated  is  in* 
Bofficient,  the  underwriters  will  be  justified  in  refusing  to  ac- 
cept the  abandonment,  and  if  there  be  another  ground  sufficient 
in  hci^  but  no  notice  of  it  communicated  to  the  underwriters, 
it  is  ineffectual  to  found  a  claim  for  a  total  loss,  as  if  no  aban- 
donment at  all  had  been  made.'' 


What  is  the  nde  with  reference  to  acceptance  of  abandonment 
hjf  the  underwriters? 

It  is  not  necessary  to  its  validity  and  effect  that  it  be  accep- 


214:  MARINE    INSURANCE  AND  AVERAGE. 

ted  by  the  underwriters ;  because  the  rights  of  the  assured  do 
not  depend  on  the  acknowledgment  or  assent  of  the  underwri- 
ters. And  because  the  acceptance  is  not  necessary  to  give  the 
assured  his  rights,  there  is  no  obligation  on  the  underwriter? 
either  to  accept,  or  to  declare  that  they  do  not  accept. 

Abandonments  are  generally  refused  by  the  underwriters^  be- 
cause admission  of  the  abandonment  places  them  in  a  some- 
what different  position  with  the  assured,  and  they  generally 
wish  to  avoid  any  accession  of  responsibility,  particularly  as 
abandonments  are  frequently  made  when  facts  relating  to  the 
loss  of  the  ship  and  goods  are  very  imperfectly  knowp. 

I  have  already  remarked  that  the  master  is  not  empowered  to 
abandon  to  the  underwriters — he  is  agent  for  both  owners  and 
underwriters — if  the  facts  of  the  case  justify  an  abandonment| 
and  it  is  made  in  due  season,  then  the  master  becomes  agent 
for  the  underwriters,  but  otherwise,  he  is  the  agent  for  the  own- 
ers. It  is  the  master's  duty,  therefore,  to  go  on  and  save  the 
property  to  the  best  advantage,  precisely  as  he  would  do  if  it  were 
hiB  own  and  uninsured;  and  the  results  must  show  for  whom 
he  ha&  so  acted. 


WluLt  is  the  effect  of  abandonment  ? 

It  is  the  cession  and  giving  up  of  all  right,  present  and  fu- 
ture, in  the  thing  lost,  and  the  transference  of  all  property  and 
rights  to  the  underwriters,  so  far  as  the  same  belonged  to  the 
assured  and  to  the  extent  of  the  interest  covered  by  the  policy. 

By  the  general  maritime  law,  not  only  of  this  country,  but 
of  all  nations,  the  assured  is  bound,  on  the  occurrence  of  any 
casualty,  which  authorizes  an  abandonment,  to  use  his  utmost 
endeavors  to  rescue  from  destruction,  or  to  reclaim  from  capture 
the  property  insured,  so  as  to  lighten,  as  far  as  possible,  the 
burden  which  is  to  fall  on  the  underwriters.    In    doing  so  be 
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is  considered  to  be  the  agent  of  the  underwriters,  and  the  ex- 
ertions he  makes  in  such  capacity  do  not  at  all  prejudice  his 
right  to  insist  on  his  abandonment. 

This  generally  recognized  right  is  expressly  conferred  on  the 
assured  in  our  policies,  by  a  special  clause  to  the  following 
effect: — ^And  in  case  of  any  loss  or  misfortune^  it  shall  be  ktw* 
ftd  and  necessary  to  and  for  the  assured,  their  factors,  servants 
and  assigns,  to  sue,  labor  and  travel  for,  in  and  about  the  de- 
fense, safeguard  and  recovery  of  the  said  goods  and  merchant 
dise,  or  any  part  thereof,  without  prejudice  to  this  insurance ; 
nor  shall  the  acts  of  the  assured  or  insurers,  in  recovering,  sav» 
ing  and  pteserving  the  property  insured,  in  case  of  disaster,  be 
considered  a  waiver  or  an  acceptance  of  abandonment.^^ 

Immediately,  therefore,  that  the  emergency  arises,  and  be- 
fore notice  of  abandonment  has  been  given,  the  master  is 
bound  to  take  every  necessary  measure  for  the  defence,  safe- 
guard and  recovery  of  the  thing  insured;  in  so  doing  he  acts  q/s 
the  agent  for  both  parties,  or,  more  accurately  speaking,  as  the 
agent  of  the  party  who  may  eventually  turn  out  to  be  inter- 
ested in  the  salvage,  and,  as  such,  derive  benefit  from  his  ex- 
ertions. 

K  no  abandonment  be  made,  that  party  is,  of  course,  the  as- 
sured himself;  it  is  as  agent  for  the  assured  that  the  master  will 
turn  out  to  have  acted,  and  it  is  to  the  assured  himself  he  must 
look  for  making  good  all  expenses  bonajide  incurred  by  him  in 
his  endeavors  to  save  the  property  insured. 

li^  however,  an  abandonment  be  made,  which  is  either  accep- 
ted, or  ultimately  proves  effectual,  the  effect  of  such  abandon- 
ment, is,  as  we  have  seen,  to  constitute  the  underwriter  owner 
of  the  property,*  from  the  moment  of  the  casualty,  and,  there- 
fore, to  make  the  master,  by  operation  of  law,  the  agent  of  the 
underwriters  in  all  that  he  has  done  bona  fide  for  the  recovery 
of  the  property  from  that  time. 
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In  the  Boston  policies  there  is  a  provision,  that  the  assnred  shall 
not  have  a  right  to  ahandon  the  vessel  for  the  amount  of  damage 
merely,  unless  the  amount  which  the  insurers  would  he  liahle  to  pay, 
under  an  adjustment,  as  of  a  Partial  Loss,  shall  exceed  half  the 
value  of  the  vessel  insured. 

It  was  accordingly  held  hy  C.  J.  Shaw,  in  the  case  of  Gredy  and 
Others  v,  Tremont  Ins,  Co.,  9  Cushing,  420,  that  **  a  general  average 
loss  is  not  to  be  added  to  the  cost  of  repair,  in  order  to  show  that 
8uoh  costs  would  exceed  one  half  of  the  value  of  the  vessel,  so  as  to 
constitute  a  constructive  total  loss.  The  rieht  to  abandon  for  a  con* 
structive  total  loss  is  plainly  founded  on  the  principle  that,  where 
the  risk  and  expense  of  restoring  the  vessel  are  great,  and  dispro* 
portionate  to  the  expected  benefit  and  objects  to  be  obtained  by  a 
repair  of  the  vessel,  the  assured  may,  by  notice  of  abandonment  and 
surrender  of  the  vessel  to  the  underwriters,  claim  at  once  a  tottd 
loss,  according  to  his  contract.  The  propertv  is  regarded  as  sub- 
stantially gone  from  the  power  and  control  of  the  owner,  to  all  useful 
and  beneficial  purposes. 

"  In  estimating  this  expense,  to  determine  whether  the  asMiied 
has  thus  a  right  to  abandon  and  demand  a  total  loss,  the  Cotirt  are  of 
opinion,  as  well  from  the  principle  on  which  the  right  is  founded  as 
m>m  the  course  of  judicial  decisions  in  this  Commonwealth  (Mass^, 
tiiat  a  General  Average  loss  is  not  to  be  added  to  the  cost  of 
repairs."  See  also  Orrok  v.  Comnumiwealth  Ins,  Co.,  21  Pickering, 
466 ;  Hallv.  Ocean  Ins.  Co.,  21  Pick.  472 :  Remolds  v.  Ocean  Ins. 
Co.,  22  Pick.,  181 ;  Sewallv.  U.  S.  Ins.  Co.,  11  Pick..  dO ;  jBZSoA 
et  al.  V.  Alliance  Ins.  Co.,  14  Oray's  B.,  818. 

C.  J.  Shaw  added,  "  It  has  been  supposed  that  the  case  of  Sewatt 
V.  The  United  States  Ins.  Co.,  11  Pick,  90,  is  an  authority  for  a  con- 
trary rule.     But,  when  understood,  we  think  it  is  not  so." 


Imminent  danger  of  a  total  loss  is  no  ground  for  an  abandoninent; 
Thus  if  a  ship,  being  damaged,  is  abandoned  on  her  way  to  a  port  to 
repair,  the  abandonment  will  be  void,  if  the  vessel  arrives  and  is 
repaired  for  less  than  half  her  value.  Hall  v.  Franklin  Ins.  Co.,  9 
Pick.,  566. 


If  the  vessel  cannot  be  repaired  for  one  half  her  value  at  the 

J  lace  of  the  disaster,  when  repaired  an  abandonment  is  justifiable. 
Vitopsco  Ins.  Co.  v.  Sovthgate,  5  Peters.  S.  C.  Beps.,  604 


There  is  no  particular  form  or  mode  6f  abandonment.     If  the 
assured  yields  up  his  right  and  interest  in  the  subject,  it  is  sufficient. 
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and  this  may  be  done  by  his  sending  to  the  nnderwriter  a  protest 
made  by  the  master,  containing  a  clause  of  abandonment*  provided 
he  shows  the  underwriter  his  intent  to  rectify  the  act  of  the  master. 
FcOapsco  Ins.  Co,  v,  Sauthgate,  5  Peters.  S.  C.  Reps.,  604. 


Before  an  abandonment  is  accepted,  it  may  be  waived  by  the 
inanred.  Whether  he  has  waived  is,  generally,  a  question  of  intention 
to  be  passed  on  by  the  jury ;  and  it  would  not  be  safe  to  declare  that 
mny  act  of  ownership  by  the  assured  must  necessarily  be  construed 
into  a  relinquishment  of  an  abandonment.  Columbian  Ins.  Co.  v. 
AAby,  4  Peters.  S.  C.  Reps.,  139. 


An  offer  of  Abandonment  having  been  made  in  a  case  where  it 
was  justifiable,  but  neither  accepted  nor  refused,  an  offer  by  one 
professing  to  act  as  the  agent  of  the  underwriters,  to  pay  the 
expense  of  getting  the  vessel  off  and  putting  her  in  a  condition  to 
prosecute  her  voyage,  did  not  put  an  end  to  the  abandonment. 
OobmUan  Ins.  Co.  v.  Ashby,  4  Peters.  S.  C.  Beps.,  138. 


If  aa  abandonment,  when  made,  is  good,  the  rights  of  the  parties 
mre  fixed.  If  not  then  good,  subsequent  events  cannot  validate  it. 
Bradiiev.  Maryland  Ins.  Co.,  12  Peters.  S.  C.  Reps.,  378. 


If  the  cost  of  the  repairs,  when  made,  falls  short  of  one-half  the 
Talae  of  the  vessel,  this  does  not,  in  all  cases  show  there  was  no 
r^t  of  abandonment ;  for  if,,  when  made,  the  facts  presented  a  case 
<ff6xtreme  hasard,  and  of  probable  expense  exceeding  half  the 
Tafara,  the  abandonment  is  justified.  Bradlie  v.  Maryland  Ins.  Co.^ 
12  Peters.  S.  C.  Reps.,  378. 

The  value  at  the  place  of  repairs  is  the  standard ;  the  valuation 
in  the  policy,  or  the  value  at  the  home  port,  or  in  the  general  market 
eonstitutes  no  ingredient  in  ascertaining  whether  the  injury  is  more 
than  half  the  value.  Bradlie  v.  Marykind  Ins.  Co.,  12  Peters.  S.  C. 
Heps.,  878. 


A  retardation  of  the  voyage  to  repair  damages,  or  because  the 
vessel  has  been  arrested  to  answer  a  claim  for  salvage,  does  not  give 
a  right  to  abandon,  and  it  makes  no  difference  that  the  policy  is  on 
time.    Bradlie  v.  Maryland  Ins.  Co.,  12  Peters.  S.  C.  Reps.,  878. 
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The  right  to  abandon  depends  on  the  actual  state  of  the  loss  at 
the  time  of  the  abandonment,  not  upon  the  information  concerning 
the  loss  then  in  the  possession  of  the  assured.  Marshall  v.  Dela- 
ware  Ins.  Co,,  4  Cranch's  S.  C.  R.,  202. 


The  law  fixes  no  precise  time,  after  notice  of  the  loss,  within 
which  an  abandonment  must  be  mado,  but  it  requires  it  to  *be  made 
within  a  reasonable  time.  Marine  Ins.  Co.,  of  Alexandria,  v. 
Tucker,  3  Cranch's  S.  C.  Reps.,  357. 


The  right  to  abandon  may  be  left  in  suspense  by  mutual   consent* 
Livingston  v.  Mart/land  Ins.  Co,,  6  Cranch,  S.  C,  Reps.,  274. 


Under  a  general  policy  of  insurance,  the  ship-owner  can  have  no 
right  to  abandon  which  is  inconsistent  with  his  gencrar  duty  to  the 
owner  of  the  cargo.  If  he  has  a  right  to  abandon  the  ship  when  it 
is  injured  to  a  certain  extent,  the.  shipper  cannot  require  him  to 
repair  for  the  purpose  of  sending  on  the  cargo.  He  can  only  be 
required  to  send  it  on  if  another  vessel  can  be  procured.  A  lechnical 
total  loss  of  vessel  involves  a  loss  of  freight.  By  the  abandonment 
of  the  vessel,  she  is  no  longer  able  to  earn  freight  for  the  assured. 
American  Ins.  Co.  v.  Center,  4  Wendell's  Reps.,  63. 


The  owner  of  goods  insured  cannot  abandon  on  account  of  the 
vessel's  being  disabled  in  the  course  of  her  voyage,  if  upon  the 
whole  it  is  reasonable,  taking  into  view  the  nature  of  the  voyage, 
and  the  time,  expense  and  risk  of  sending  on  the  cargo,  that  the 
master  should  procure  another  vessel  for  that  purpose,  although  he 
should  not  be  able  to  do  it  at  the  port  of  distress,  or  one  contiguous, 
and  although  it  should  be  necessary  to  make  use  of  land-carriage  to 
re-ship  the  goods.  Bryant  v.  Commonwealth  Ins.  Co.,  6  Pickering's 
R.,  131. 


A  ship  laden  with  tobacco  and  cotton  on  freight,  and  bound  from 
New  Orleans  to  Have,  was  injured  by  the  perils  of  the  seas  and  a 
part  of  the  cargo  damaged,  and  she  returned  to  New  Orleans  for 
repairs ;  there  was  reason  to  believe  that  she  could  be  refitted  for 
sea  in  three  or  four  months.  The  cargo  could  not  be  sent  on  in 
another  vessel  at  a  lower  rate  of  freight,  and  the  master  delivered  it 
up  to  the  shipper.    Held,  that  the  insurers  on  freight  were  respon* 
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sible  for  the  loss  of  the  freight  on  the  portion  of  the  cargo  which  was 
wholly  destroyed,  but  they  were  not  responsible  in  respect  to  the 
sound  portion,  because  the  master  was  not  bound  to  give  it  up  with- 
out receiving  full  freight  on  it,  but  might  have  retained  it,  to  be 
transported  in  his  own  vessel,  nor  in  respect  to  a  portion  of  the  cot- 
ton which  was  sold  by  the  master  at  New  Orleans,  in  consequence  of 
its  being  wet  by  sea-water,  although  cotton  in  that  condition  is  liable 
to  spontaneous  ignition-     McGaw  v.  Ocean  Ins.  Co.,  23  Pick.,  405. 


In  Hugg  V,  Augusta  Ins.  and  Banking  Co.,  7  Howard's  S.  0. 
Hep's  610  ;  Nelson,  J.  said  : — "  We  direct  it  to  be  certified  to  the 
circuit  court,  if  the  jury  find  that,  from  the  condition  of  that  portion 
of  the  cargo  sold  at  Nassau,  it  was  for  the  interest  of  the  insured  and 
insurers  of  the  cargo  that  it  should  have  been  sold,  and  not  trans- 
ported to  Matanzas,  still,  the  plaintiffs  are  not  entitled  to  recover  as 
lor  a  total  loss  of  freight,  provided  their  own  vessel  could  have  been 
repaired  in  a  reasonable  time,  and  at  a  reasonable  expense,  so  as  to 
perform  the  voyage,  or  they  could  have  procured  another  at  Nassau, 
the  pert  of  distress,  and  have  trans-shipped  the  portion  sold  in  specie 
to  the  port  of  destination/' 


Bisk  of  Proceeds. 

The  salvage  of  a  ship  or  of  goods,  in  respect  of  which  the  Under 
writers  have  paid  a  total  loss  or  have  accepted  an  abandonment* 
passes  to  them  as  a  matter  of  right.  By  paying  the  value  to  the 
owner  they  have  necessarily  purchased  all  property  in  any  portion 
that  remains  of  the  interest  they  insured.  The  ownership  is  changed, 
and  the  Underwriters  now  stand  in  the  place  of  the  original  owners. 
The  agents  acting  in  the  matter  to  realise  the  proceeds  of  the  wreck 
are  thkr  agents.  As  the  Underwriters  have  purchased  with  the  wreck 
all  possibilities  of  the  wreck  producing  more  than  was  anticipated,  so 
the  risk  of  solvency  or  honesty  of  the  Agent,  Auctioneer,  &c.,  is ' 
transferred  to  them  also.  The  proper  mode  of  proceeding  in  case  of 
a  loss  is,  for  the  person  in  charge  of  the  proceeds  to  account  directly 
to  the  Underwriters,  and  for  the  Underwriters  to  pay  the  loss  in  full 
to  the  assured ;  but  in  the  coarse  of  actual  business  it  is  common, 
and  it  is  generally  more  convenient,  for  the  assured  to  receive  the 
proceeds  in  part  payment  of  his  loss,  and  to  come  to  the  Underwriters 
for  the  balance  of  it.  The  non-solvency  of  the  parties  at  a  distance 
\&  nevertheless  at  the  Underwriters'  risk  if  the  remittance  be  made 
in  proper  time  and  in  the  usual  manner  ;  but  should  the  owner  either 
by  negligence,  or  by  interference  for  some  particular  object  of  his 
own,  cause  an  unnecessary  delay  in  receiviui^  the  proceeds,  and  in 
the  meantime  the  holder  of  those  proceeds  should  fail. — or  should  he' 
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take  npon  himflelf  to  order  a  remittance  by  some  nnufiual  or  circnitoas 
oonrse,  and  the  proceeds  shonld  in  that  transit  be  lost,  the  Under- 
writers are  not  to  be  snfPerers  through  his  laches  or  be  made  to  be 
speculators  in  the  particular  design  entertained  by  him  when  he 
ordered  home  the  proceeds  in  that  circuitous  or  unusual  course;  and 
the  owner  must  be  taken  to  haye  reoeiyed  the  proceeds,  althourii 
they  may  neyer  haye  actually  oomo  into  his  hands.    Note  to  2d  Ed. 


CHAPTER  XV. 


BOTTOMRT  AND  RESPOIiDENTIA. 


A  Bottomry  bond  is  a  contract  for  a  loan  of  money  on  the 
bottom  of  the  ship  at  an  extraordinary  interest,  upon  maritime 
risks  to  be  borne  by  the  lender.  In  its  proper  form  it  takes 
effect  only  at  the  terminatio^  of  the  voyage  and  at  the  place 
q^edfied  in  the  document ;  and,  usuallyi  three  or  more  days' 
grace  is  granted  for  the  captain  and  owner  to  satisfy  the  holder 
of  the  bondy  after  the  ship's  arrival  at  her  destination.  One  of 
the  conditions  of  such  a  bond  is,  that  in  case  the  vesseli  by  losses 
and  accidents  of  the  sea,  never  reaches  the  place  to  which  she 
is  bound,  the  bond  is  cancelled.  This  risk  is  frequently  pro- 
Tided  against  by  the  lender  of  the  money  insuring  the  bond. 

Sometimes,  and  very  frequently,  the  freight  and  the  cargo 
are  included  in  the  bond,  and  then  it  is  called  a  BespondenUa 
bond,  or  bond  of  Bottomry  and  Bespondentia.  In  this  case  the 
holder's  lien  is  first  on  the  ship  itself  next  on  the  freight,  and 
lastly  on  the  cargo. 

The  essential  pre-requisites  to  the  validity  of  a  bottomry 
bond  given  by  the  master  are,  1st — ^That  it  is  given  in  the  ab- 
sence of  the  ship-owner,  and  at  such  a  distance  from  his  resi* 
dence,  and  under  such  circumstances,  as  that  he  cannot  be 
consulted  in  regard  to  it  without  injurious  delay.  La  Tsabel, 
1  Dod,  273;  Th$  Trident  1  W.  Bob.»  29 ;  Patten  &  Dickson  t. 
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The  Randolph,  Gilpin,  457.  2d — ^That  the  money,  repairs  or 
supplies  for  which  the  bond  is  given  are  necessary — ^meaning, 
thereby,reasonably  fit  and  proper  under  the  actual  circumstances, 
or,  at  least,  shall  appear  to  the  lender  upon  due  enquiry  to  be 
necessary — to  enable  the  ship  to  complete  the  voyage.  The 
Fortitude,  3  Sumner's  Rep.,  228 ;  The  Prince  of  Saxe  Coburg,  3 
Moore,  P.  C.  R.  1  ;  The  Gratitudine,  3  C.  Rob.,  240 ;  The 
Aurora,  1  Wheat,  96.  3d — That  the  money,  repairs  or  supplies 
for  which  the  bond  is  given,  is  advanced,  or  are  made  or  furnish- 
ed, on  the  credit  of  the  ship,  and,  that  it  does  not  appear  to  the 
lender,  on  due  and  reasonable  inquiry,  that  the  money  or  re- 
pairs or  supplies  can  be  had  on  personal  credit  Heathom  v. 
Darling,  1  Moore,  P.  C.  R.  5 ;  The  Saxe  Coburg,  The  Randolph 
Supra.  If  the  advances  or  repairs  were  necessary,  it  belongs  to 
the  owner  to  show  that  they  could  be  procured  on  personal  credit. 
The  Virgin,  8  Peters,  638.  4th — That  the  principal  and  inter- 
est put  by  the  bond  at  the  risk  of  the  voyage,  i.  e.,  that  the  pay- 
ment of  the  money  shall  be  made  by  the  bond  to  depend  upon 
the  safe  arrival  of  the  ship  at  the  end  of  the  voyage  upon  which 
the  money  is  loaned.  The  Emancipation,  1  W.  Rob.,  125 ;  The 
Atlas,  2  Hogg,  65  ;  Stainbank  v.  Shepard,  20  Eng.  L  &  Eq.,  547. 

A  bottomry  bond  given  by  the  master  after  the  advances  had 
all  been  made,  is  valid,  provided  that  they  were  made  with  an 
understanding  that  such  a  bond  would  be  given.  The  Virgin, 
8  Peters,  538.  But  if  the  advance  was  originally  made  on  per- 
sonal credit,  the  bond  is  invalid.  The  Trident,  1  W.  Rob ,  34 ; 
The  Augusta*,  1  Dod.,  283  ;  The  Hunter,  Ware,  249. 

In  a  suit  on  a  bottomry  bond  given  by  the  master,  the  libellant 
must  prove  by  evidence,  other  than  the  bond  itself,  that  the 
money  was  lent,  or  the  repairs  made,  and  materials  furnished, 
to  the  amount  claimed ;  and  that  they  were  necessary  to  enable 
the  vessel  to  perform  the  voyage,  or  for  her  safety.  He  must 
also  exhibit  an  account  of  the  items  advanced,  with  suflBicient 
proof  to  support  them,  to  enable  the  court  to  judge  of  their 
necessity.    The  brig  Bridgewater,  1  Olcott  R.  35. 

Bills  of  exchange  may  be  drawn  on  account  of  the  supply. 
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and  a  bottomry  bond  given  at  the  same  time  as  a  collateral  se- 
curity, in  this  sense,  that  if  the  bills  of  exchange  are  honored, 
(that  is,  accepted  and  paid,  if  they  require  acceptance,  or  paid 
if  they  do  not,  as  the  case  may  be,)  the  bottomry  bond  is  dis- 
charged, ai^d  though  the  ship  arrive,  the  maritime  interest  is 
not  payable;  if  dishonored,  the  amount  is  payable  on  arrival^ 
by  means  of  the  remedy  against  the  ship,  and  in  that  case  with 
maritime  interest.  Stainbank  y.  Shepard,  20  Eng.,  L.  &  Eq. 
547;  The  St.  Catherine,  S  Hagg,  250;  The  Alias,  id,  43  ;  The 
Emancipation,  1  W.  Rob.,  124 ;  The  Hunter,  Ware,  249. 

The  borrower  on  a  bottomry  bond  is  discharged  of  the  pay- 
ment only  in  the  case  of  an  actual  loss  occasioned  by  the  perils 
the  lender  assumes ;  and  the  ijisurer  on  a  bottomry  interest  is 
liable  only  in  the  case  of  an  actual  loss  occasioned  by  the  same 
perils.  Joyce  v.  Williamson,  3  Doug.,  164 ;  Thompson  v.  The 
Boyal  Ex.  Ass.  Co.,  1  Maule  &  Selwyn,  30 ;  Pope  v.  Nickerson, 
8  Story,  465 ;  2  Arnoiild,  §  392.  In  case  of  a  deviation  irom  the 
voyage  or  a  voluntary  abandonment  of  it,  after  it  had  been  com- 
menced, the  bond  becomes  absolute  and  payable.  The  Dante,  2 
W.  Rob.,  427 ;  Pope  v.  Nickerson,  supra. 

A  bottomry  bond  is  sometimes  taken  for  a  larger  amount, 
bat'that  furnishes  no  ground  of  objection  to  the  bond,  except 
for  the  surplus  ;  for  a  bottomry  bond  may  be  good  in  part,  and 
bad  in  part,  and  it  will  be  upheld  by  cpurts  of  admiralty  as  a 
lien  to  the  extent  to  which  it  is  valid*;  as  such  courts,  in  the 
exercise  of  their  jurisdiction,  are  not  governed  by  the  strict 
roles  of  the  common  law,  but  act  upon  enlarged  principles  of 
eqtiity.  There  are  many  authorities  to  this  effect,  but  it  is  only 
necessary  to  cite.  The  Virgin,  8  Peters,  U.  S.  Sup.  Ct.  Reps., 
208 ;  The  Augusta,  1  Dodson,  283  ;  The  Tartar  and  The  Nelson, 
IHag.  AduLR.  169, 176. 

A  bottomry  bond  does  not  make  the  owners  personaly  debtors- 
In  the  case  of  The  Nelson,  1  Hag.  Adm.  R.  176.,  Lord  StowcU 
remarked,  that  the  form  of  bottomry  bond  is  different  in  differ- 
ent countries,  and  so  is  their  authority.  In  some  countries  they 
bind  the  owners;  in  others  not;  and  where  they  do  not,  even 
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though  the  terms  of  the  bond  should  affect  to  bind  the  owners, 
that  part  would  be  insignificanti  but  it  would  not  at  all  touch 
upon  the  efficiency  of  those  parts  which  have  an  acknowledged 
operation.  In  Englfmd  and  America  the  established  doctrine 
is  that  the  owners  are  not  personally  bound|  except  to  the  extent 
of  the  fiind  pledged  which  has  come  into  their  hands.  This 
ruling  was  sustained  by  Story ^  C.  J.  in  the  case  of  the  Yir^,  8 
Peters,  208,  who  remarked,  *^to  this  extent  indeed,  they  may 
correctly  be  said  to  be  personally  bound ;  for  they  cannot  sub- 
tract the  fund,  and  refuse  to  apply  it  to  discharge  the  debt. 
But  in  that  case  the  proceeding  against  them  is  rather  in  the 
character  of 'possessors  of  the  thing  pledged,  than  strictly  as 
owners/'    See  also,  The  Nelson,  1  Hag.  Adm.  B.  169, 176. 

Seamen  have  a  prior  lien  on  the  ship  for  their  wages,  but  the 
owners  are  personally  liable  for  such  wages ;  and  if  the  bottom- 
ry holder  is  compelled  to  discharge  that  lien,  he  has  a  resulting 
right  to  compensation  over  against  the  owners,  in  the  same 
manner  as  he  would  have  if  they  had  previously  mortgaged  the 
ship.    The  Virgin,  8  Peters,  208. 

The  lender  should  exercise  care  in  making  advances  on  bot- 
tomry. He  should  not  encourage  a  shipmaster  in  an  oxtrava- 
gant  expenditure.  If  he  connives  in  any  way  at  any  fraud  of 
the  master,  this  avoids  the  bond  in  toto,  nor  has  he  any  lien  on 
the  ship  for  the  amount  actually  advanced ;  but  the  fraud  of  the 
master  or  borrower  does -not  have  this  effect  if  the  lender  were 
neither  participant  in,  nor  conusant  of  it.  He  should  ascertain 
by  inquiry  that  the  loan  demanded  is  really  wanted  for  the  ne- 
cessities of  the  ship ;  and  advertisements  for  bottomry  muat 
state  the  object  for  which  the  money  is  required.  After  this 
preliminary  inquiry,  the  lender  is  not  bound  to  see  to  the  ap- 
plication of  the  money — ^how  it  is  actually  expended.  The 
ship  Fortitude,  8  Sumner,  228,  249;  Carrington  v.  Pratt,  18 
Howard,  63 ;  Conard  v.  Atlantic  Ins.  Co.,  1  Peters,  386, 437. 

If  the  owner  resists  payment  of  the  bond  on  the  ground  of 
the  fraud  of  the  lender,  or  because  the  master  had,  within  his 
reach|  either  the  funds  or  a  sufficient  personal  credit  of  the 
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cwnery  the  onus  is  upon  him  to  prove  this ;  and  there  is  eyen  a 
jwesomption  in  &7or  of  the  lenderi  that  he  did  make  the  proptr 
inquiries  and  was  reasonably  satisfled  of  the  necessity*  Tha 
ship  Fortitude,  8  Sumner,  228 ;  The  Virgin,  8  Peters,  588. 

If  the  lender  be  in  debt  to  the  owner  of  the  ship,  he  is  bound 
to  apply  the  amount  due  to  the  necessity  of  the  ship,  and  can- 
DO'ty  by  advancing  it,  create  an  independent  claim  against  the 
owner,  and  bind  the  ship  to  this  with  maritime  intereat 
Bueher  v.  Conyngham,  2  Pet  Adm.  296 ;  The  Aurora,  1  Wheat. 
96;  Hurry  v.  the  ship  John  and  Alice,  1  Wash.,  G  C,  293. 

When  two  or  more  bonds  are  given  on  the  same  voyage,  the 
last  takes  precedence,  and  so  on  in  retrograde  order.  The  last 
one  being  satisfied,  the  penultimate  takes  what  is  left,  etc. 
There  is  one  exception,  however.  If  after  a  bond  has  been  given, 
the  captain  obtains  a  credit  from  his  owner,  and  then  gives  a 
(rabsequent  bond,  the  first,  in  this  case,  takes  priority. 

It  has  been  doubted  whether  a  bottomry  bond  may  be  given 
to  a  consignee  of  the  ship,  or  to  any  party, holding, to  the  ship- 
owner, the  relation  of  agent  to  principal.  But  it  has  been  d& 
oided  by  authority,  that  such  a  bond  is  valid.  If  the  consignee 
however,  have  fimds  in  his  hands  belonging  or  due  to  the  ownen 
of  the  vessel,  it  is  well  settled  that  he  cannot  lend  his  ows 
money  on  bottomry.  Hurry  v.  The  ship  John  &  Alice,  1  Wash 
a  C  298 ;  The  ship  Lavinia  v.  Barclay,  1  Wash.,  C.  C ,  49; 
Boss  T.  The  ship  Active,  2  Wash.,  C  C,  226 ;  fieade  v.  Commer- 
cial Ins.  Co.,  2  Johns,  852. 

A  bottomry  bond  is  preferred  to  any  other  lien  whatever,  ex- 
cepting only  the  lien  of  the  seamen  for  wages,  and  the  lien  ol 
material  men  for  repairs  or  supplies  indispensable  to  her^afety. 
The  reason  of  this  rule  is,  that  a  bottomry  bond  saves  the  ship ; 
fiir  it  is  to  be  presumed  that  it  was  made  from  a  strict  necessity; 
and  if  it  had  not  been  made,  the  other  liens  on  it  would  have 
been  worthless.  The  reason  of  the  exception  is,  that  the  bot- 
tomry bond  itself  would  never  have  brought  the  ship  within 
reach  of  any  person  having  an  interest  or  a  lien  upon  her,  had 

sbe  not  been  navigated  home  by  the  seamen.    The  Mary,  1 
16 
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Paine,  C.  C,  571 ;  Blaine  v.  shipdharleB  Carter,  4  Granoh,  828; 
The  Virgin,  8  Peters,  638.    For  the  reason  that  a  bottomry  bond 
IB  supposed  to  have  saved  the  ship,  it  is  construed  very  liberally 
by  all  courts,  and  if  possible  the  intent^pn  of  the  parties  is  car 
ried  into  eflTect    Pope  v.  Nickerson,  8  Story,  866. 

Bottomry  being  at  best  an  expensive  means  of  raising  money, 
a  shipmaster  is  bound  to  circumscribe  the  sum  borrowed  as  mnoh 
as  possible.  He  should  therefore  apply  the  sale  of  any  con- 
demned stores  of  the  ship,  and  the  proceeds  of  any  damaged  goods, 
part  of  the  cargo  which  surveyors  have  recommended  to  be  sold 
on  the  spot,  in  diminution  of  the  amount  of  his  disbursements. 
And  sometimes  it  is  impossible  to  raise  money  at  all  on  bot- 
tomry, and  sometimes  the  rate  demanded  is  so  high  as  to  appear 
ruinous,  and  other  means  for  obtaining  funds  are  resorted  to. 
A  captain  under  such  circumstances  may  proceed  to  sell  a  por- 
tion of  the  cargo ;  but  he  has  no  right  to  sell  an  entire  cargo 
at  an  intermediate  port  to  rai^^e  funds  to  repair  his  vessel,  for  if 
the  whole  is  sold,  this  is  no  benefit  to  the  cargo  or  to  the  ship 
per.  He  has  the  same  right,  in  fact,  to  sacrifice  a  part  that  the 
remainder  of  the  interests  may  reach  their  destination, as  he  has 
to  throw  a  portion  into  the  sea  to  procure  the  safety  of  the  rest 
In  regard  to  the  exercise  of  this  powej;,  it  can  only  be  said  that 
there  must  be  an  actual  and  urgent  necessity ;  and  as  to  the 
manner  of  its  exercise,  much  must  be  left  to  the  discretion  of 
the  master.  If  he  act  in  good  faith,  and  under  a  sufficient 
necessit}',  for  the  best  interests  of  all  concerned,  and  with  reason- 
able discretion,  his  acts  will  be  valid.  But  it  is  not  enough 
that  he  act  bona  fide  if  no  actual  necessity  existed.  Pope  v. 
Nickerson,  8  Story,  466,  491;  The  Packet,  8  Mason,  266; 
United  Ins.  Co.  v.  Scott,  1  Johns,  106;  Fontaine  v.  Col.  Ins. 
Co ,  9  Johns,  29;  Ross  v.  Ship  Active,  2  Wash.  C.  C,  226. 

A  bottomry  bond  in  admiralty  is  generally  regarded  as  a  ne- 
gotiable instrument  or  interest,  which  being  transferred  in  good 
faith  and  for  consideration,  may  be  put  in  force  by  the  holder 
in  his  own  name. 

In  making  up  the  decree,  the  sum  lent^  together  with  the 
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iiiArine  interest  up  to  the  time  when  the  bond  is  pajablei  con- 
stitutes the  principal,  and  legal  interest  is  to  be  added  to  this 
firom  that  time  to  the  time  of  the  decree.  The  ship  Packet,  8 
Mason,  265.  267;  Fumiss  v:  The  brig  Magoun,  Olcott,  Adm.  65 
66 ;  The  ship  Panama,  id.  842, 352.  In  l^ngland,  it  would  seem 
that  the  practice  is  to  allow  interest  only  on  the  bond,  and  not 
on  the  bond  and  interest  Marshall  on  Ins.  b.  2,  ch.  4,  p.  752. 
Mr.  Amauld^  however,  is  of  opinion  that  the  law  as  laid  down 
by  Mr.  Justice  Story  in  the  case  above,  is  now  the  law  of  Eng- 
land, 2  Arnouldf  1340.  No  authority  is  cited  for  this,  and  the 
practice  seems  to  be  the  other  way. 


As  to  the  liability  of  the  several  Underwriters  upon  ship, 
cargo  and  freight,  it  will  be  more  easily  shewn,  and  more  readily 
onderstood,  by  stating  a  case  which  occurred  in  actual  practice. 
Incidentally  the  case  also  involves  a  consideration  of  the  rights 
and  liibilities  of  the  owners  of  the  ship,  and  of  the  cargo,  as 
between  themselves  : — 

Jke  ship sailed  from  New  York^  bound  to  San  Francisco. 

Put  into  Rio  for  repairs.  Sold  about  1,000  bUs.  flour  to  pay  ex- 
penses^  and  gave  bottomry  bond  on  vessel^  freight  and  cargo. 
The  amowUy  including  70  per  cent,  premium^  about  $8,000.  21kf 
bond  was  paid  by  the  Underwriters  in  New  Yorky  and  assigned 
to  (hem^  40  per  cent,  of  premium  having  been  deducted.  After 
making  repairs^  site  proceeded  tm  her  voyage^  and  meeting  with 
heanfff  galesy  was  dismantled  and  returned  to  Rip.  A  second 
bottomry  bond  was  given^  the  premium  76  per  cent.^  amount  in^ 
dmUng  same  about  $60,000.  At  Valparaiso  a  third  bottomry 
bond  was  given^  premium  20  per  cent.  Upon  arrival  at  San 
Francisco^  thevessel  and  cargo  were  sold  to  pay  bondsj  and  about 
$B2fi00  realised  from  proceeds. 

The  repairs  at  Bio  de  Janeiro  first  referred  to,  were  either 
waoti  as  constituted  a  partial  loss,  chargeable  against  the  vessel 
alone,  or  such  as  were  properly  to  be  made  good  by  a  contribu* 
tion  horn  the  ship,  fireight  and  cargo. 
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Assuming  they  were  made  hj  consequence  of  sea  perils  to  the 
ship,  then^  it  was  a  case  merely  of  partial  loss  on  the  yeisdi 
one-third  of  the  expenses  thereof  being  chargeable  to  the  ship- 
owner, and  two-thirds  against  the  underwriters  on  the  vetseL 
The  loss  haying  been  partial  only,  the  underwriters  on  the  $ki^ 
have  nothing  to  do  with  the  bottomry  bond  executed  by  the 
master.  It  was  no  part  of  their  obligation  to  provide  funds  in 
Bio  to  pay  a  partial  loss ;  their  contract  was  simply  to  pay  in 
New  York  so  much  of  the  costs  of  repairs  as  might  be  properly 
chargeable  against  them,  including  their  proportion  of  the  ex- 
pense of  raising  the  funds,  at  the  expiration  of  thirty  days,  afiier 
reasonable  proof  of  the  propriety  of  the  claim.  The  bottomzy 
bond  is  to  be  laid  out  oi  view  as  being  a  matter  which  in  no  wise 
affects  the  undelrwriters. 

The  insurers  of  the  cargo  are  not  liable  for  any  part  of  {he 
expenses  of  repairs  to  the  ship,  assuming  them  to  be  particulary 
and  not  general  average  expenses.  It  also  foUgws  that  they  an 
not  liable  by  reason  of  the  bottomry  bond,  although  it  incladfli 
the  cargo  within  its  operation. 

The  underwriters  on  freight  are  not  liable  for  any  part  of  the 
repairs  to  the  ship.  They  are  strangers  to  the  bottomry  bond, 
and  are  not  affected  by  it,  although  the  instrument  may  have 
hypothecated  the  freight  money  to  enable  the  master  to  raise 
funds. 

The  owners  of  the  ship  were  themselves  bound  to  proviids 
fbnds  to  pay  the  bottomry  bond,  and  had  no  right  to  call  upon 
the  underwriters,  or  upon  the  owners  of  the  cargo  to  contribute 
any  portion  of  the  amount,  unless  it  was  a  case  of  general  aver* 
age,  and  then  only  for  the  sums  properly  chargeable  against  the 
respective  shipments  or  invoices,  or  their  owners. 

Supposing  the  repairs  to  the  ship>made  at  Bio  upon  the  liift 
occoHion,  were  to  make  good,  damage  voluntarily  sustained  for 
the  common  benefit,  and  constituting  the  subject  of  a  Qenenl 
Avemge  contribution.  The  underwriters  have  nothing  to  do 
with  the  Bottomry  Bond.    Their  liaUlity  is  simply  to  reim- 
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kcrae  the  assurer  the  snms  that  thej  have  respectively  been 
oompelled  to  contributei  or,  in  other  words,  the  underwritert 
on  ship,  freight  and  cargo,  respectively,  are  bound  to  indem* 
nify  those  whom  they  have  insure4  by  paying  the  share  or  por- 
tion, including  the  premium  for  raising  the  funds  that  have 
been  assessed  against  them  or  their  several  interests,  to  be  ad* 
justed  according  to  the  valuation  in  the  policy. 

As  to  the  1,000  bbls.  of  flour  sold  at  Bio,  to  pay  part  of  the 
expenses  of  repairs  (assuming  them  to  be  Particular,  and  not 
General  Average  repairs),  the  owner  of  them  has  no  claim 
igainst  the  underwriters  on  cargo^  who  are  not  liable^  except- 
mg  for  damage  or  loss  to  it  by  some  of  the  risks  enumerated  in 
the  policy.  A  loss  by  reason  of  a  forced  sale  of  the  cargo  by 
fhe  master,  to  pay  for  the  repairs  of  his  vessel,  is  not  a  risk  cov- 
ered by  the  insurer  on  cargo,  not  has  the  owner  of  the  cargo 
my  claim  against  the  underwriter  on  the  vessel,  because  there 
is  no  contract  against  him.  His  sole  remedy  is  against  the 
ship  and  owners,  and  to  them  alone  he  can  legally  resort  The 
sale  of  this  part  of  the  cargo,  and  the  appropriation  by  the 
master,  of  the  proceeds  to  the  use  of  the  ship,  to  defray  ex- 
penses which  the  shipowner  was  alone  bound  and  liable  to  pay, 
vas  in  the  nature  of  a  forced  loan  from  the  proprietor  of  the 
eaig0|  and,  as  in  the  case  of  any  other  loan,  left  the  borrower . 
responsible  to  the  lender,  or  person  whose  property  be  had 
taken  and  used 

With  these  1,000  bbls.  of  Flour,  therefore,  the  underwriter 
on  ship  or  on  cargo  had  no  concern.  If  the  repairs  were  Gen- 
eral Average  charges,  the  taking  of  the  flour  by  the  master,  and 
the  application  by  him  of  the  proceeds  for  the  common  benefit, 
would  have  been  a  forced  loan  on  account  of  the  owners  of  the 
vessel,  freight  and  cargo,  for  which  each  subject  would  be 
bound  to  contribute  their  respective  proportions,  in  like  roan- 
ner  as  if  the  flour  had  been  jettisoned  for  the  sake  of  the  whole, 
and  the  underwriter  on  their  respective  interests  would  be 
bound  to  reimburse  their  respective  dealers,  the  amount  con- 
tributed by  each  subject  to  an  adjustment. 
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The  underwriters,  who  now  hold  the  first  Bottomry  Bond  by 
assignment,  have  the  same  right  as  the  obligees  or  lenders  on 
the  Bottomry,  they  can  look  to  the  parties  to  whom,  or  for 
whose  use,  the  loan  was  made,  according  to  the  terms  of  the 
instrument.  The  underwriters  can  have  but  little  inducement 
to  purchase  a  Bottomry  Bond,  for  they  had  nothing  to  do  with 
it,  and  if  the  sliip  and  cargo  had  been  sold,  under  and  by  virtue 
of  it,  their  liability  would  not  have  been  increased  or  dimin- 
ished, or  in  any  way  altered. 

The  repairs  made  at  Rio  upon  the  second  occasion,  were  of 
injuries  to  the  ship  occasioned  by  a  stress  of  weather.  These 
expenses  were  Particular  Average,  and  constitute  a  claim  for 
Partial  Loss,  to  the  extent  of  two-thirds  of  the  cost  of  repairs, 
including  a  just  proportion  of  the  cost  of  raising  funds. 

The  loss  was  Partial,  and  not  Total,  even  if  the  cost  of  the 
repairs;  including  that  of  raising  funds,  after  deducting  one- 
third,  had  exceeded  a  moiety  of  the  value  of  the  ship,  as  fixed 
in  the  policy,  because,  in  this  case,  no  abandonment  or  notice  of 
•  aba7idonment  had  been  madcj  and  becatise^  after  the  master  had 
decided  to  repair j  and  actuaUy  did  rep  nr,  and  prosecute  the  votf'^ 
age,  the  loss  was  partial  only,  and  to  be  settled  upon  the  princi- 
ple of  a  partial  loss,  no  matter  what  the  cost  of  repairs  actually 
proved  to  be.  Hence  one- third  of  the  whole  sum  is  to  be  borne 
by  the  owners  of  the  ship,  and  the  underwriters  are  responsible 
for  the  other  two-thirds,  to  be  adjusted  as  a  ParticuLu*  Average. 

If  any  portion  of  the  expenses  incurred  upon  the  second  oc- 
casion was  to  be  charged  as  General  Average,  then  the  under- 
writers upon  vessel,  freight,  and  cargo,  respectively,  were  liable 
to  reimburse  their  respective  dealers,  the  sums  properly  charged 
against  them,  to  be  adjusted  according  to  the  valuations  of  the 
respective  subjects  in  the  policies. 

The  same  observations  apply  to  the  repairs  in  Valparaiso,  that 
were  made  in  reference  to  the  expenditures  at  Rio.  The  loss 
(assuming  it  to  be  Partial)  is  to  be  adjusted  as  a  Particular 
Average  upon  the  ship,  except  such  parts  of  the  expenses  as  are 
chargeable  in  General  Average. 
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The  sale  of  the  vessel  and  cargo  in  San  Francisco,  under  and 
hy  virtne  of  the  Bottomry  Bond,  or  in  order  to  satisfy  themydid 
not  make  or  create  a  claim  for  Total  loss  against  the  under* 
writers,  either  on  ship,  freight  or  cargo. 

1st.  As  to  the  ship.  As  has  been  stated,  the  damages  re- 
paired in  Bio  and  in  Valparaiso  did  not  constitute  a  total  loss— 
therefore,  the  expenses  upon  each  of  these  occasions  were  to  be 
settled  upon  the  principle  of  a  particular  or  general  average,  aa 
the  case  might  be.  The  giving  of  a  Bottomry  Bond  by  the  mas* 
ter  did  not  alter  the  nature  of  the  loss,  or  make  that  Total 
which  was,  in  fact,  only  Partial.  The  underwriters  were  not 
boond  to  provide  funds  to  pay  these  Bonds,  nor  did  they  as* 
same,  or  incur  any  other  responsibility  than  simply  to  pay  the 
loss  in  New  York,  at  the  expiration  of  thirty  days  after  the  as- 
mired  had  made  proof  of  the  nature  and  extent  of  the  loss.  It 
was  the  duty  of  the  ship-owners  to  have  satisfied  the  Bonds,. 
one-third  of  the  amount  of  which  (if  they  were  not  General 
Average)  his  underwriter  had,  in  any  event,  no  concern  with,, 
and  the  residue  of  which  was  for  money  borrowed  by  his  agent 
the  master,  in  order  to  defray  charges  which  were  a  Partial  Lossr 
only.  The  vessel  and  cargo  were  sold  at  the  port  of  destina- 
tion, merely  because  the  owners  of  the  ship  did  not  provide 
fimds  to  satisfy  them. 

A  loss  in  fact  Partial,  could  not  be  converted  into  a  Total 
Loss  by  a  sale  of  the  vessel,  either  by  the  voluntary  act  of  the 
master,  or  by  a  compulsory  proceeding  by  the  holders  of  the 
Bottomries.  The  latter  could  not  affect  the  rights  of  the  un- 
derwriters, by  any  act  or  proceeding  in  San  Francisco.  The  un- 
derwriters were  clearly  liable  only  for  a  Partial,  and  not  for  a 
Total  Loss,  together  with  reimbursements  of  General  Average 
Of  any)  assessed  upon  her,  to  be  adjusted  according  to  the  value 
m  the  policy. 

24  As  to  the  FreiglU  The  ship  arrived  at  the  port  of  des- 
tination, and  delivered  her  cargo,  except  that  portion  which 
was  sold  by  her  master  in  Rio,  and  which  was  not  lost'by  any 
peril  insured  against.    The  freight  was  earned,  and  would  have 
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been  collected  hy  the  master,  but  for  the  nle  of  the  cargo  nn* 
der  the  Bottomries.  If  itwereloet,  and  not  collected  bj  hisi| 
it  was  not  by  reason  of  any  peril  insured  against,  but  exdn- 
sively  because  the  owners  of  the  ship  did  not  provide  funds  ne- 
cessary to  relieve  her  fix)m  the  liens  created  to  defray  the  cost 
of  a  Partial  Loss,  tc^iher,  probably,  with  some  expenses  of  a 
(General  Average  nature^  The  insurers  on  freight  are  liable  for 
any  Partial  losses  created  by  the  occurrences  of  any  of  the  ac- 
cidents insured  against,  and  to  reimburse  General  Average  to 
which  it  was  subjected. 

8rd.  As  to  Cargo.  It  arrived  at  the  port  of  destination  in 
safety,  except  that  part  which  was  taken  by  the  master  at  Bio, 
and  appropriated  to  the  use  of  the  vessel.  There  was  in  £ut 
no  Total  Loss  of  the  cargo,  by  any  risk  or  peril  insured  by  the 
underwriters  on  it,  and  they  are  not  responsible  for  anything 
except  a  Partial  Loss,  in  case  any  of  it  was  damaged  by  the 
perils  insured  against,  and  to  indemnify  the  assured  for  any 
General  Average  with  which  ho  has  a  right  to  charge  them* 
The  sale  of  the  cargo  by  the  holders  of  the  Bottomry  Bond,  or 
by  the  master,  in  order  to  satisfy  them,  did  not  convert  a  Par- 
tial Loss  into  a  Total  Loss,  or  create  a  Total  Loss  for  which 
the  insurers  on  it  can  be  made  liable.  For  form  of  Bottomry 
Bond  see  following  page. 


VATXOVAL  UWnULAL  ATBKMBi 

BOTTOMEY  BOND. 


MatiikM  Imttruij 


Evov  ALL  MxH  BT  THBSS  Prxskkts,  That  I, J  now  Master 

and  Commander  of  tlie called  the ,  of  the  burden 

of y  now  lying  at  the  Port  of ,  and  bound  for 

9  am  held  apd  firmly  bound  unto ,  of  the  city  of 

y  in  th€r  penal  sum  of ,  lawful  money  of 

the  United  States  of  America,  to  be  paid  to  the  said ,  or  to 

•  •..  certain  attorney  or  attomeys,  ezecutoTB,  administrators  or  assigns, 
far  wfaieh  payment  well*  and  truly  to  be  made,  I  biud  myself  my  heirs, 
eneatora  and  administrators,  and  every  one  of  them,  and  also  ^e  said 
VMis],  her  owners,  or  whoever  may  hereafter  become  her  owner  or  own- 
er^ firmly  by  these  presents.     Sealed  with  my  Seal  at  the  City  of 

this day  of ,  one  thousand  dght  hundred  and 

Hcj 


Wktna9  the  said did  recently  on  a  voyage  from . 

to 


it  WM  deemed  prudent  by  the  above  bounden to  put  into 

tlrii  port  in,  order  that  she  should  ^dergo  certain  repairs  and  receive 
np|fies  to  render  her  sea-worthy,  and  in  a  fit  condition  to  pursue  her 
voyage.  And  igkereae  the  said  Master  had  not  funds  for  that  purpose, 
DOT  could  he  upon  his  own  personal  credit,  or  that  of  the  owners  of  the 
•iid  vessel,  raise  and  supply  the  requisite  funds  therefor.  And  whereon 
in  the  enciergency  above  stated,  he  advertised  for  a  loan  on  Bottomry,  and 

received  from the  most  liberal  propositions  for  the  supply 

of  the  funds  indispensable  to  the  said  repairs,  and  the  other  expenses  of 

the  said ,  in  the  said  Port  of ,  who  agreed  to  make 

the  sttd  advances  and  take  a  Bottomry  Bond  on  the  said  vessel, 


attlie 
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rate  or  premium  of per  cent  for  the  voyage  from  the  Port  of 

to And  whereoi  the  said  vessel  being  now  ready  for 

sea,  to  leave  this  Port  as  soon  as  wind  and  weather  serve  alter  the  exe- 
cution of  these  presents;  the  said ha. .  accordingly  made  the 

said  advances  for  the  purposes  aforesaid,  amounting  to  th^  sum  of 

,  which  sum  is  to  run  at  respondentia 

on  the 

at  the  Bottomry  premium  of per  cout,  amounting  to  the  further 

sum  of ,  the  whole  of  which,  exclusive  of 

the  said  Bottomry  premium,  has  been  necessarily  expended  in  and  abont. 
the  said  repairs,  and  for  the  use  and  benefit  of  ihb  said  vessel,  to  enable 
her  to  prosecute  her  voyage.  And  for  the  belter  security  of  the  said 
sum  and  premium,  the  said  Master  doth,  by  these  presents,  hypothecate 

and  assign  over  to  the  said ,  heirs,  executors,  adminiatratcMn 

and  assigns,  the  said •  •  • 


And  it  is  hereby  declared  that  the  said 


is  thus  hypothecated  and  assigned  over  for  the  security  of  the  money  so 
borrowed  and  taken  up  as  aforesaid,  and  shall  be  consigned  to  the  assig- 
nee of  this  Bond,  to  be  by  ....  held  until  the  said  sum  of , 

together  with  the  Bottomry  premium  of ,  amounting  to 

gether  to  the  sum  of ,  be  justly,  duly  and  fully  paid, 

according  to  the  condition  following,  and  shall  be  delivered  for  no  other 
use  or  purpose  whatever. 

How  the  Canditian  of  this  obligation  is  such,  that  if  the  above  boun- 

den shall  well  and  truly  pay,  or  cause  to  be  paid,  unto  the 

said certain  attorney,  executors,  administrators  and  a88lgm^ 

the  just  and  full  sum  of t  *  -  * «  being  the  sum  borrowed, 

and  also  the  premium  aforesaid,  at  or  before  the  expiration  of  five  days 
after  the  arrival  of  the  said  vessel  at  her  anchorage  in  the  Port  of 

,  or  in  case  of  loss  of  the  said ,  such  an  average 

as  shall  by  custom  become  due  on  the  salvage,  then  this  obligation  and 
the  said  hypothecation  to  be  void  and  of  no  effect 

Iff  however,  the  said  amount,  together  with  the  premium,  is  not  paid 
within  five  days,  as  above  specified,  then  this  obligation  and  hypotheca- 
tion is  to  remain  in  full  force  and  virtue,  and  an  additional  premium  of 
Txv  per  cent  on  the  above  amount  advanced  is  to  be  charged  and  paid 
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bj  the  above  bounden,  aod  the  assignee  hereof  is  hereby  empowered 
ind  authorized  to  dispose  of  the  said  vessel, 

;  •  • -r ; •  •  •  •. • at  Public 

Auction,  or  othennie^  to  liquidate  and  defiraj  the  amount  of  this  obiiga< 
tion,  and  also  all  charges,  costs  and  interest,  ruling  at  the  Port  at  which 
this  obligation  is  made  payable,  and  refund  to  the  owners,  or  their  re* 
presentatives,  any  surplus. 

Under  no  circumstances  shall  any  subsequent  indebtedness  of  the  said 
tsbmI  or  her  owners  in  any  way  affect  or  cancel  the  efficiency  of  this 
Bond. 

Having  signed  and  executed  three  Bonds  all  of  the  sHmc  tenor  and 
date,  one  of  which  being  accomplished,  the  others  to  be  void  and  of  no 
effect.  " 

Witness  my  hand  and  seal  at ,  the  day  and  year  above 

written.  ' 

Sealed  and  delivered  in  the  presence  of 


GENERAL   AVERAGE 


QENERAL   AYBBAGB. 


Genenu  Prinolple*. 


[1]    "  Common  Interest." 


TDngllih  Fnotioe. 

There  most  be  a  *'  Common  In- 
terest" between  all  property 
affected  by  a  general  average. 

A  loss  arising  out  of  extraordinarjr 
sacrifices  made,  or  extraordi- 
nary expenses  incurred  for  the 
Joint  benefit  of  ship  and  oarso. 


[2]    Voluntary  and  deliberate  act.  The  leading  charaoteristio    of  a 

general  (as  distinct  from  a  par- 
ticular) average  loss  is,  that  it 
is  the  intentional  act  of  man, 
not  the  inevitable  result  of  the 
perils  insured  against. 
I  Armmld,  881. 

•  For  proctloe  in  Spain,  Me  Hand  Bookj  pnge  07. 
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QENEBAL  PRINCIPLES. 


AmaricMm. 

Expenses  incurred,  saorifioes 
Msde,  or  dama^^  yoluntarily  sat- 
taiaied  for  the  common  benefit 
of  ship,  freight,  and  cargo«  oon< 
stitnte  general  ayerage. 

Bal  press  ot  sail  pat  on  the  vessel 
to  enable  her  to  weather  a  lee 
shore,  and  when  it  is  known 
that  the  exposure  will  entail 
loss,  and  although  voluntarily 
done  for  the  general  good,  does 
not  constitute  Oeneral  Average. 
Neither  does  the  sacrifice  of 
sails  #at  up  and  destroyed  to  fit 
the  places  of  other  sails  pre- 
viously lost,  for  they  have  only 
been  applied  to  the  purposes 
originally  intended  when  put  on 
bourd,  t.  e.,  the  safe  navigation 
of  die  ship.  The  same  rule  ap- 
plies to  all  other  materials,  but 
when  sacrificed  or  used  for  other 
purposes  oonstitute  good  claim 
for  Average  Contribution. 

A  loss,  though  it  be  extraordinary 
s&d  not  a  part  of  the  expense 
s&d  inconvenience  of  navigating 
the  vessel,  if  it  take  place  with- 
out the  agency  of  the  master, 
crew,  or  other  persons  acting 
for  the  general  benefit,  is  not  a 


Vrenoli. 

General  Average,  in  general,  com- 
prises damages  and  expenses 
voluntarily  incurred  for  the  com« 
mon  welfare  and  safety  of  ship 
and  cargo,  from  the  loading  and 
departure  to  the  return  and  dis- 
charge of  the  same. 

Rogron,  400. 


The  act  must  be  voluntary  and  de- 
liberate ;  notwithstanding  in 
some  cases  of  an  immediate  dan- 
ger, the  general  average  is  ac- 
cepted, thoup:h  the  loss  or  sacri- 
fice has  been  made  without  dclib- 
erat  ion .     Practice  of  Bordeaux, 
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GENERAL  AVEBAOB. 


Genaral  FriiMlplM. 


\]    Amonnt  of  danger  requisite 
to  justify  a  general  average  act. 


[4]    The  act  must  be  deliberate 
and  judicious. 


TBngtiah  Fnotios. 

The  sacrifice  must  be  made  delib- 
erately, voluntarily,  and  with 
the  object  of  saving  or  protect- 
ing U^e  remainder  of  the  prop- 
erty at  risk. 

Hcpkim,2&. 

There  mtist  be  a  moral  certaintf 
of  total  loss  when  the  act  is  per- 
formed. 

SaUy. 

The  sacrifice  must  have  been  made 
under  the  urgent  pressiure  of 
some  real  and  immediately  im- 
pending danger,  and  must  have 
Doen  resorted  to  as  the  sole 
means  of  escaping  <lestruction. 
Arfumld,m. 


The  act  must  be  judicious. 


Must  be  the  result  of  due  deliber- 
ation. 

Amauld,  887. 
Hcpkini,96. 
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Vronoli* 


subject  of  general  contributioD, 
whicb  must  be  where  an  ex-| 
pense  is  incurred,  or  sacrifice 
made  with  deliberate  intent. 

2dFhiUips,e5, 


In  the  case  of  ship  '*  Brutus," 
Barnard  v,  Adams,  10  Howard, 
270,  808,  Mr.  Justice  Grier 
said  :  "  In  order  to  constitute  a 
ease  of  general  average,  three 
things  must  concur.  1st  A 
common  danger;  a  danger  in 
which  ship,  cargo,  and  crew  all 
participate  ;  a  danger  imminent 
and  anparentlj  inevitable,  ex- 
cept by  voluntarily  incurring 
{he  loss  of  a  portion  of  the  whole 
to  save  the  remainder.  2d. 
There  must  be  a  voluntarv  jetti- 
son, or  castinff  away,  of  some 
portion  of  the  joint  concern  for 
the  purpose  of  avoiding  this  im 
minent  peril,  or,  in  other  words, 
a  transfer  of  peril  from  the 
whole  to  a  particular  portion  of 
the  whole.  8d.  This  attempt  to 
avoid  the  imminent  common 
peril  must  be  successful." 

See  also,  Sturgis  v.  Cart/,  2  Cur- 
Hs,  C.  C.  59,  66. 

And  see  Query  5,  **  Jettison  and 
its  Consequences** 

It  must  be  necessary,  or  justified 
by  reasonable  cause,  for,  if  it  be 
not,  it  is  only  a  wanton  destruc- 
tion of  property  by  those  who 
are  in  charge  of  it,  and  they  or 
their  cmploycrH  must  respond 
to  the  full  value  of  what  is  lost 
1  Parsons,  288. 


Same  as  English. 


Bordeaux. 


Same  as  English. 


Bordeaux, 


240 


GSNBBAL  AYEBAGE. 


"I 


Oenenl  Pkiaoiples. 

Whether  a  successful  result 
e  necessary. 


BnCUah  Fnofeioa. 

An  act  may  he  a  general  average 
act  when  it  did  not  and  reauy 
could  not  have  had  a  beneficial 
effect. 

Baily. 

Mr.  Amould,  vol.  2,  paf^  885, 
says :  "It  has  been  laid  down 
that  not  only  must  the  saorifice 
be  made  with  a  view  to  the 
safety  of  the  whole  adventure, 
but  tnat  it  must  accomplish  that 
object,  at  least  for  a  time,  otfaer- 

,  wise  it  can  give  no  claim  to  a 
eencrul  average  contribution. 
It  is  quite  clear,  indeed,  that  if 
both  ship  and  cargo  entirely 
perish  in  anite  of  the  sacrifices, 
so  that  notning  of  either  comes 
to  the  hands  of  their  respective 
owners,  no  contribution  what- 
ever is  due.  The  really  difficult 
Juestion  arises  in  cases  where 
lie  ship  is  wrecked  by  the 
agency  of  the  very  peril  to  avert 
wnich  the  sacrifice  was  made, 
but  the  ^ds  or  a  part  of  them 
are  saved ;  in  such  cases  does 
that  which  is  saved  contribute 
for  that  which  has  been  sacri- 
ficed !  The  question  is  one  of 
ffreat  nicety  and  some  doubt; 
for  which  reason,"  he  says,  '^  he 
has  reserved  its  discussion  to 
another  chapter." 

In  Section  5,  page  924,  Mr.  Jr* 
fwuld  enters  into  an  elaborate 
investigation  of  this  t^ubjcct,  the 
result  of  which  may  be  recapit- 
ulated as  follows : 

1st.  "  In  cases  of  losses  arising 
from  expenditures  for  the  gen- 
eral benefit,  they  are  to  be  re- 
imbursed in  full,  though  nothing 
be  finally  saved." 
I.  "In    case   of    losses   arising 
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Amerioan. 


It  mast  be  successful,  for  if  it  does 
not  save  other  property  or  iu- 
terestfl,  there  is  in  the  first 
place,  no  sacrifice,  as  it  may  be 
presumed  that  the  property  jet- 
tisoned would  have  been  lost 
with  the  rest ;  and,  in  the  next 
place,  if  no  one  is  benefited  by 
the  sacrifice,  no  one  can  be  called 
on  to  contribute  a  portion  of 
what  was  saved  for  him,  in  or- 
der to  make  the  loss  equal. 

1  Parsons,  288,  318. 

See  2d  FhiUips,  99. 

See  Hand  Book,  page  120. 

To  oonetitute  a  claim  for  eeneral 
average,  it  must  appear  that  the 
sacrifice  was  necessary  and  vol- 
nntary ;  it  must  be  intended  for 
the  safety  of  all  concerned,  and 
it  most  appear  that  thereby  the 
property  which  is  to  contribute, 
was  rescued  from  the  imminent 
peril  then  impending  ;  although 
It  may  be  subsequently  lost  in 
the  course  of  the  voyage. 
Therefore,  where  the  master  of  a 
vessel  which  was  dragging  her 
anchors  towards  shore,  cut  away 
the  masts  to  prevent  her  drift- 
bg,  and  thereupon  she  brought 
up,  but  after  an  hour  she  drifted 
igain,  and  was  wrecked,  the 
e$rgo  which  was  saved  was  held 
not  liable  in  general  average,  in- 
aamnch  as  the  sacrifice  of  the 
laaata  did  not  rescue  it  from  the 
particular  peril  then  impending. 
Scuddcr  v,  Bradford^ 

14  Pickering,  13. 
See  also, 

Williams  v,  Suffolk  Ins.  Co^ 
3  Sumner,  510. 
WiUeridge  v.  NorriSy 

6  Mass,  125. 
16 


TrenolL 


If  Jettison  save  not  the  ship  no 
contribution  can  be  levied  upon 
her. 

Rogron,  423. 

It  is  understood,  in  the  above  quo- 
tation, that  the  vessel  is  lost  by 
the  same  peril  that  the  jettison 
was  to  save  her  from. 

F.  B,  D. 
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General  Frtnoiples. 


[()  I     Immediate  and  neoossary  con* 
Bcquence. 


[7]    Not  the  cause  of  danger. 


BngUnh  Praotioe. 

from  sacrifices,  no  contribution 
is  to  be  made  where  the  whole 
adventure  saved  by  the  sacrifice 
subsequently  perishes." 

8d.  "  Losses  arising  from  the  sale 
of  goods  are  contributed  for  like 
expenditures,  when  the  goods 
were  sold  to  defray  expenses 
for  which  the  ship-owner  was 
bound  to  provide  ;  and  like  sac- 
rifices, when  sold  for  the  gen- 
eral benefit." 

4th.  "  Where  the  ship  perishes  by 
the  peril  which  the  sacrifice  was 
intended  to  avert,  the  goods 
saved  should,  it  seems,  only  con- 
tribute for  those  sacrificed,  in 
case  the  whole  or  greater  part 
of  the  cargo  be  preserved.*' 

6th.  "  But  if  immediate  safety 
be  procured  by  the  sacrifice, 
ana  the  ship  afterwards  per- 
ishes by  another  peril,  the 
goods  saved  from  the  wreck, 
however  damaged,  must  con- 
tribute for  those  sacrificed," 
at  the  value  or  price  they 
would  have  produced  in  a 
damaged  condition  as  com- 
pared with  those  saved." 

The  loss  must  be  the  necessary 
immediate  effect  or  consequence 
of  the  general  average  act. 

Bailif. 

The  loss  must  not  be  one  which 
would  have  been  sustained  if 
the  general  average  act  bad  not 
been  performed.  Baily. 

The  loss  must  not  be  caused  bv 
the  sacrifice  of  an  article  which 
is  in  itself  the  immediate  cause 
of  the  danger  which  renders  its 

•    sacrifice  neoossary.  Baily, 


OENBEAL  PBIN0IPLB8. 


A»«to«.. 

French. 

Nickerson  v.  Tyson^ 

8  MasB,  467. 

MdggrtUh  V.  Churchy 

1  Caines,  196. 

Soman  v.  BaU,  4  Dallas,  459. 

Sims  V.  Gumey,  4  Binney,  524. 

fHiere  is  no  contribution,  if  at  the 

time  of  sacrificing  the   cargo, 

ikere    was    no    possibility    of 

faTingit. 

Crockett  V.  Dodge, 

12  Maine,  190. 

8p  «(  the  vessel  run  ashore,  when 

there  is  no  possibility  of  saving 
lier. 

MeeA  v.  Robinson, 

4  Wharton.  860. 

As  to  this  last,  see                § 

Hand  Book,  page  137. 

tbe  same  in  praotice. 

Bne  a«  EnglisL 

Same  as  English. 

flune  tm  English. 

Same  as  English. 
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Gtoneral  Principles. 

[8]  Must  be  sacrifioes  not  in- 
olnded  under  the  contract  of  the 
Bill  of  Lading. 


[9]  Whether  it  be  necessary  to 
consult  with  the  crew  or  not, 
previous  to  the  commission  of 
an  act  of  general  average. 


Kngliah  Fraotioe. 

All  expenses  incurred,  and  all  or- 
dinary manoeuvres  rendered  ne- 
cessary for  the  purpose  of  trans- 
porting the  goods  tr  keeping  the 
ship  in  a  "fit  state  to  transport 
them,  are  a  direct  consequence 
of  the  ship-owner's  contract  with 
the  freighter,  and  no  claim  for 
general  average  can  be  sustain- 
ed, unless  the  sacrifioes  and  ex- 
penditures out  of  which  it  arises 
were  of  an  extraordinary  nature. 
Amauld,  885. 

It  must  not  be  included  in  those 
ordinary  duties  and  expenses 
which  come  under  the  head  of 
wear  and  tear^  and  are  paid  omt 
01  the  freight. 

Amould,  887. 


Not  necessary. 


Bcdly, 


By  the  law  of  England,  the  mas- 
ter is  not  bound  to  consult  with 
his  officers  or  crew  previously 
to  the  sacrifice,  although  this 
course,  when  practicable,  is  of- 
ten* prudent. 

Maude  Sf  Pollock,  p.  192. 


GENEBAL  PBIKOtPLBS. 
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AxnorioAxi* 

If  the  owner  of  the  yessel  is  the 
party  olaiming  oontribntioD,  he 
u  entitled  to  remuneration  only 
for  extraordinary  expenses  and 
aaorifices,  and  such  as  constitute 
a  loss  under  a  policy  of  insur- 
ance, since  the  ordinary  ex 
penses  of  naviffating  the  vessel 
must  be  borne  by  the  owner,  as 
a  means  of  earning  freight. 

2dPh3ltps,71. 

See  remarks  in  reply  to  query  1, 
••  General  Principles." 

It  belongs  to  a  ship-owner  in  gen 
eral    to    furnish   a  tfea-worthy 
ship,  and  so  far  as  possible  keep 
it  in  a  condition  suitable  for 
prosecuting  the  yoyage. 

2d  Fhiaips,  82. 

A  consultation  between  the  mas 
ter,  o£Scer8,  and  crew,  though  in 
some  cases  proper  to  precede  a 
voluntary  sacrifice,  is  not  essen- 
tial to  make  a  case  of  General 
Average. 

Columbian  Ins,  Co.  v.  Ashby. 

18  Curtisj  Sup.  C,  Reps.  176. 


Vronolu 


Captain  to  consult  oflScers,  and 
owners  of  cargo,  if  on  board ;  in 
case  of  di£ference  of  opinion, 
that  of  officers  to  prevail. 

Rogron,  410. 

Code  de  Commerce^  livre  2,  tit.  12, 
art.  410. 
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GENERAL  AYERAaS. 


Jettison  and  its  Goaseqaonoes. 

[1]    To  prevent  a  yessel  found 
ering. 

[2]    To  enable  a  vessel  to  escape 
an  enemy. 


[3]    To  float  a  stranded  ship. 


Bnglish  Praotloe. 


General  Average. 


General  average 


General  average. 


As  to  charges  when  a  ship  is  a 
toreck^  Mr.  Hopkins  (page  48), 
thus  states  the  English  rale. 
"  There  are  some  charges  in- 
oorred  after  a  ship  is  stranded, 
or  is  in  such  a  situation  as  to 
render  it  certain  that  she  will 
never  complete  the  voyage  she 
is  on,  and  so  is  to  all  purposes  a 
wreck,  which  still  partake  of  the 
nature  of  General  Average.  Al- 
though, generally  speaking,  the 
wrecking  or  stranding  of  a  ves- 
sel bre&s  up  the  adventure. 


GENERAL  PBINGIPLES. 
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Amerioan. 


Glenend  average. 


[f  a  oable  be  cut,  and  an  anchor 
lost,  or  goods  jettisoned  to  es- 
cape from  an  enemy,  this  is  as 
certainly  an  average  loss  as  if 
done  to  escape  wreck. 

1  Parsons,  806. 
Stevens  Sr  Benecke, 

Phillips  Ed.,  154. 


Oeneral  average. 


1  Parsons,  292. 


Similar  with  the  English,  with  the 
exception,  that  the  expenditures 
ire  General  Average  nntil  the 
interests  (vessel  and  cargo)  are 
wholly  and  "  bona  fide"  sepa- 
rated. After  the  carffo  is  ac- 
tually removed  from  the  vessel, 
it  most  be  clear  that  subsequent 
efibrts  to  get  her  off,  are  for  the 
ship's  benefit  solely,  and  so  a 
special  charge. 


Vrcntiht 


(General  average. 


General  average. 


Bordeaux, 


Bordeattx, 


Emerigon,  in  his  treatise  on  In- 
surance, ch.  xii.,  sxli.,  i  5,  Mer- 
edith's ed.  480,  gives  a  very 
good  illustration  of  this.  The 
master  of  a  French  vessel,  hav- 
ing been  pursued  by  two  frig- 
ates, and  his  flight  being  inter- 
cepted by  two  others  ahead,  as 
soon  as  it  became  dark,  lowered 
his  boat  into  the  sea,  with  a 
mast  and  sail,  and  a  lantern  at 
the  mast-head,  and  then  changed 
his  course,  and  sailed  all  night 
without  a  light,  and  in  this  way 
escaped.  The  value  of  the  boat 
was  made  good  by  a  general 
average  contribution. 


General  average. 


Bordeavx. 
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GENERAL   AYEBAOE. 


Jettison  and  Ito  OonseqnenoM. 


SnsliBli  Fraotioe. 


and  so  dissociates  the  i 
yet  the  expenses  allud 
not  apply  separately  to 
end  interests,  bnt  are  i 
vided  over  them,  cui 
Thus  salvage  servic 
tempts,  though  ineffec 
get  the  ship  off ;  watchi 
general  attendance  of 
Agent  and  other  agenti 
mentation  and  other  c 
intended  for  the  whole 
tv,  without  exception,  a 
thus  divided.  It  is  n 
there  is  any  longer  a 
union  among  the  seven 
ests — for  this  is  now  d< 
— but  because  this  is 
manner  of  applying  the 
to  the  various  interest) 
there  are  charges  which 
seem  to  apply,  at  first  i 
more  than  one  of  the  ii 
perhaps,  which  on 
thought  will  be  found 
an  applicability  to  .the  ^ 
them  collectively.  Tl 
charge  of  cargo  from  i 
lying  on  the  rocks  may  i 
be  a  step  taken  only  wit 
ence  to  the  individual 
and  safety  of  the  carg 
and  one  towards  which  \ 
could  not  be  called  upota 
tribute.  But  if  it  be  tl 
impossible  to  get  the 
away  from  the  rocks  wl 
cumbered  by  the  cargo 
ing  in  her,  or  if  the  w< 
the  cargo  renders  it  { 
that  she  will  be  broken  t 
where  she  lies,  it  is  pi; 
the  ship  docs  really  pai 
in  the  benefit  of  measure 
were  primarily  und 
for  the  salvage  of  the 
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GENERAL  AVERAGE. 


Jettiaon  and  Ito  Ckma^qaenoes. 


[4]  To  get  rid  of  goods  which 
endanger  the  vessel  and  the 
•property  in  her.  (Cargo  heat- 
ed, &o.) 

[6]  When  the  jettison  does  not 
save  the  vessel. 


Engliih  Fnotioe. 

So  again,  the  cutting  away  a 
ship's  masts  when  she  is  a 
hopeless  wreck  may  be  very 
advantaffeoas  to  the  cargo  in 
preventing  the  rolling  of  the 
vessel  on  the  rocks,  which 
would  hasten  her  utter  de- 
struction and  the  loss  of 
every  thing  on  board." 


Not  General  Average. 


General  average  on  property  event- 
ually saved. 

Arnauld,  925 


JETTISON. 
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^LOAdricftii* 


Siorifices  so  made,  constlti^te  a 
claim  for  General  Average,  at 
the  estimated  value  the  mate- 
rial wonld  have  produced  at 
scene  of  wreck  as  compared 
with  other  materials  there  sold. 
It  mast  be  clearly  shown  that 
the  loss  arose  from  the  sacrifice 
and  that  there  was  every  prob- 
ability of  saving  the  sacrificed 
parts  with  H^e  other  materials. 

Not  General  Average. 


It  has  been  decided  in  the  Sa- 

Breme  Conrt  of  the  United 
tates,  in  the  case  of  Barnard 
V.  AdamSf  cited  in  query  8, 
"  General  Principles,**  that  the 
"  attempt  to  avoid  the  imminent 
common  peril  most  be  success- 
fol."  The  reason  for  this  rule 
is  obvious.  That  which  is  not 
moed  is  in  no  way  benefited  by 
the  sacrifice,  and,  therefore,  in 
no  way  under  the  implied  obli- 

Sition  of  compeiisatmg  for  it. 
at  the  question  if  there  be  a 
sacrifice  for  other  property,  and 
that  other  property  is  saved, 
must  it  also  appear  that  it  was 
saved  by  the  sacrifice,  or,  in  oth- 
er words,  would  have  been  lost 
without  it,  in  order  to  entitle 
the  owner  of  the  property  sacri- 
ficed to  contribution,  is  more 
difficult  of  solution.  In  answer 
to  this' question,  'bit.  Parsons, 
vol.  1,  p.  319,  says :  "  Upon  the 
whole  we  think,  that  the  weight 
of  reason  agrees  with  what 
seems  to  us  Sie  weight  of  au 
thority,  that  if  there  be  a  volun 


ITtmioIi. 


Not  General  Average 


Not  General  Average. 

Rogron,  428. 

The  French  Code  provides,  that, 
"if  the  jettison  does  not  save 
the  ship,  there  is  no  ground  of 
contribution." 

Code  de  Commerce,  1.  2  tit. 
12,  a.  234;  Ord.  tit.  Du 
Jettison,  a.  15. 
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GENEBAL  AVERAGE. 


JetUaon  Mtd  its  Oanfeaaaaoea. 


Bnglirt  Pwotloe. 


JETTISON. 
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Amorion. 


tary  sacrifice,  made  for  good 
cause,  and  with  a  reasonable 
prospect  of  saving  thereby  other 
property  which  would  otherwise 
DC  lost,  and  this  other  property 
is  saved  in  fact,  it  must  contri- 
bute to  the  loss,  whether  it  was 
saved  by  that  or  by  other 
means/' 

Mr.  Phillips,  vol.  2,  p.  97,  says 
"  The  doctrine  that  whatever  is 
eventually  saved  must  Qontri- 
bute,  though  the  impending 
peril,  as  capture  or  shipwreck, 
on  account  of  which  the  sacrifice 
was  made,  is  not  *'  thereby^* 
avoided,  or  is  not  avoided  at  all, 
is  well  supported  by  authority 
and  on  principle." 

Pothier  is  of  opinion,  that,  if  a  part 
of  the  property  is  sacrificed  for 
the  common  benefit,  whatever  is 
eventually  saved  must  contri* 
bute  for  the  loss,  whether  the 
impending  danger  is  avoided  or 
not.    Ins.  n.  128,  414. 

Kr.  Hughes  leans  to  the  same 
doctrine  (Ins.  288,  n.,  294),  and 
gives  the  reason,  that.  "  if  a 
vessel  should  be  in  danger,  and 
afiker  stoodB  have  been  sacrificed 
in  order  to  liffhten  her,  should 
nevertheless  be  wrecked,  the 
goods  saved  or  picked  up  must 
contribute  for  the  jettison,  be* 
cause  it  has  been  resorted  to 
with  a  view  to  save  the  ship  and 
the  rest  of  the  goods,  and  be- 
cause, if  those  goods  had  not 
been  sacrificed,  their  owner 
might  have  saved  or  recovered 
them  all,  or  in  part,  as  the  other 
owners  have  done,  but  of  which 
possibility  he  was  deprived  by 
the  jettison." 

Benecke  is  decidedly  of  the  same 
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GENERAL   AVERAGE. 


Jettiion  and  Its  OomoquMioai. 


JBmaUh  Fmotioe. 


[6]     Cargo  under  deck. 
[7]     Cargo  in  the  poop. 


General  Average. 
Disputed. 


[8]    Cargo  in  a  house  on  deck. 

[&1    Cargo  on  deck,  where  deck 
loads  are  not  customary. 

[10]  —  Where  they  are. 


Disputed. 
Not  General  Average. 


In  practice  (General  Average,  but 
ffeneral  contribution  not  bind- 
ing on  the  Underwriter,  unless 
his  consent  to  risk  of  deck  cargo 

'  has  been  specially  obtained  pre- 
viously. 


JETTISON. 


2q^ 


opinion .  Stev.  &  Ben^  by  Phil 
lips,  106. 
And  this  doctrine  seems  to  pre- 
dominate in  the  more  recent  ju- 
rispmdence,  and  is  assented  to 
by  many  experienced  under « 
writers  and  staters  of  averages. 
See  also  Hand  Book,  page  120. 

Oeneral  Average. 


Where  cargo  is  stowed  in  a  per- 
manent house  or  building  on 
the  deck  of  the  vessel  in  ac- 
cordance with  general  usage 
and  custom  to  that  effect,  and 
is  jettisoned  for  the  common 
benefit,  it  is  entitled  to  be 
paid  for  in  General  Average." 


Not  General  Average. 


Mr.  PkUUps,  vol.  2,  p.  75,  says  : 
**  The  better  doctrine  seems  to 
be,  that  a  jettison  of  a  deck-load 
ii  to  be  contributed  for  in  gen 
end  average  where  the  stowing 
of  the  jettisoned  article  is  justi 
fiablCy  and  the  other  parties  in< 
terested  have  notice  by  the  poK 
icy,  or  by  usage,  or  otherwise, 
that  such  articles  may  be  so  car< 
ried,  and  there  is  no  plainly  e8< 
tablished  usage  negativing  Jbhe 
right  to  claim  sucn  contribu< 
tion." 

See  Hand  Book,  page  87 

That  "Deck  Cargo"  should  be 
contributed  for  has  been  recent* 
ly  decided,  in  the  Court  of  Ap« 
peals,  State  of  New  York,  case 
of  Harris  v.  Moody  k  Tel£ur. 


General  Average. 


Bogrmi,  421 


Not  General  Average,  except  in 
coasting  voyages. 

Rogron,  421. 

General  Average  in  coasting  voy- 
ages. 

Bordeaux. 
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GENERAL  AYEBAGE. 


JettUon  and  its  Oonaequonoes. 
[11]     Ship's  stores. 


[12]     Water  casks  on  deck. 


[13]     Chains  on  deck. 


[14]    Ship's  st-^res  in  a  state  of 
wreck. 


[15    Freight  on  cargo  jettisoned. 


Sntfliili  Fraotioe. 

Of  the  ship's  stores  cast  into  the 
sea,  only  those  are  allowed  ta 
enter  into  the  General  Average 
which  were  in  secure  and  proper 
situations  previously. 

Hopkins,  9. 


Not  General  Average. 


Damage  oe  Loss  to  Cargo— 

[16]  —  by  being  got  on  deck  in 
order  that  it  may  be  jettisoned, 
or  to  get  at  other  goods  which 
the  crew  intended  to  jettison. 

[17]  —  by  water  getting  down  the 
hatches  whilst  jettison  is  taking 
place. 


Hopkins,  9. 


Not  General  Average,  except  when 
in  the  vicinity  of  land. 

Considered  part  of  the  accident 
which  reduces  them  to  a  "  state 
of  wreck." 

The  owner's  freight  being,  so  to 
speak,  contained  in  the  goods, 
shares  the  fate  of  the  merchan- 
dise, and  is  jettisoned  with  the 
goods  thrown  overboard.  The 
lost  freight  is,  therefore,  also 
recoverable  by  General  Aver- 
age contribution. 

Hopkins,  10. 


General  Average. 


General  Average. 


Mr.  Hopkins,  page  14,  luiys  :  "  It 
sometimes  happens  that  in  open- 
ing the  hatches  to  effect  a  jetti- 
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American. 


VrBBLCth* 


Same  as  English. 


.  Oenend  Average,  if  jettisoned 
from  the  place  where  they  are 
nsnaily  and  properly  carried. 

If  jettisoned  from  the  place  where 
they  are  usually  carried,  Gen- 
eral Average. 

Not  General  Average. 


Same  aa  English. 

2d  PhiUvps,  85. 
The  Nathaniel  Hooper , 

3  Sumner's  E.,  542. 

The  freight  contributed  for  in  Gen- 
eral Average,  contributes  on  the 
whole  amount,  the  deduction  of 
one-half  or  one-third  to  cover 
expense  of  earning  freight  is 
taken  from  the  freight  actually 
earned  only. 


General  Average. 


Oenend  Average. 


Same  as  English. 


Same  as  English. 
Same  as  English. 
Same  as  English. 
General  Average. 


General  Average. 


General  Average. 


Bordeatix. 


Bordeaux. 


Bordeaux 


Rogron,  400 


Rogron,  400 
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GENERAL  AVERAGE. 


Jettiion  and  ito  Ctonaequenoes. 


inngltoh  Fnotioe. 

soDf  an  occasion  which  is  neoes- 
sarily  most  frequent  in  bad 
weather,  water  enters  the  hold 
by  the  hatchway,  and  injures 
the  goods  stowed  in  the  neigh- 
borhood. On  proposing  this 
case  there  scarcely  seems  room 
for  a  doabt  that  snoh  damage 
should  be  claimed  in  Gknend 
Average,  similarly  to  jettison, 
not  only  as  being  quite  analo- 
gous to  that,  but  actually  in- 
volved in  the  act  of  jettison-  it- 
self. Yet  the  question  as  to 
how  such  damage  should  be  dis- 
posed of  is  by  no  means  a  set- 
tled one.  I  suppose  few  people 
would  be  found  to  dispute  the 
principle  which  makes  such 
losses  General  Average,  except 
upon  some  fine-drawn  argument 
about  the  extent  and  intention, 
the  mediate  and  immediate  con- 
sequences of  voluntary  acts. 
Such  reasonings  appear  too  met- 
aphysical to  apply  to  mercantile 
questions,  which  should  be  an- 
swered in  a  simpler  manner.  I 
would  only  ask  the  advocates  of 
such  fine  distinctions  whether, 
with  our  finite  powers,  we  can 
ever  forsee  ctll  the  consequences 
of  any  act  of  ours  ;  and  whether 
we  can  curb  (yr  prevent  effects 
depending  on  such  acts  from 
extending  far  beyond  the  limits 
we  at  first  intended.  Take  the 
analogous  case  of  water  poured 
on^  a  burning  house  to  extin- 
guish the  flames,  and  which  wa- 
ter destroys  the  books  in  the 
library;  will  any  one  urge  in 
fiEivor  of  an  insurance  office  not 
paying,  that  damage  by  water 
was  only  incidental  and  unin- 
tentional,   and,    therefore,   re- 


JETTISON. 
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AmorlosiL 


TronoiL 


200 


GENERAL  ATBRAGE. 


JtlfclMm  «nd  ite  Ooniequttioat. 


General  Prinelplee. 

monred  from  the  rale 
makes  the  insuranoe  o< 
liable  for  fire  ?  I  am  ra 
no  snob  argument  wo 
maintained  for  a  momen* 
There  is,  however,  more  i 
reason  in  an  objeotioi 
made  to  this  kind  of 
eonstituting  General  A 
on  the  ground  of  expi 
Thb  is  the  true  root  of 
jection,  which,  when  h 
avowed,  is  entitled  to 
weight.  In  principle  it  i 
seem  to  be  of  mncn  imp 
whether  cargo  be  throi 
the  water  or  water  be 
into  the  cargo,  provid 
act  were  required  for  \ 
vation  of  the  joint  in 
and  was  undertaken  for  it 
But  if  it  be  urged  that  * 
mission  of  claims  of  this 
opening  a  dangerous  d 
fraud  and  leading  the 
extreme  uncertainty ;  if 
be  shown  that  it  is  next 
possible  to  indicate  wha 
age  did  really  accrue  in 
quence  of  a  voluntary  a 
how  much  of  it  arose  firoi 
age  and  other  invol 
causes ;  if  it  be  told  u 
matter  of  fact,  that  when 
principle  was  acted  on  v< 
merous  claims  were  mad< 
cially  in  certain  trades^ 
are  Known  to  have  beei 
dulent, — we  should  be  ri 
saying  that  though  we  adl 
our  rule  as  a  matter  of 
pie,  yet  it  ma^  be  better 
part  from  it  in  some  ea 
the  ffround  of  convenient 
for  the  avoidance  of  frai 
uncertainty,  and  to  dra^ 
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ytwiioiii 
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GENEBAL  AYERAGE. 


J#ttiBon  and  its  Oohmqiimiom. 


[18]  -  by  water  gettins  down  in 
oonsequenoe  of  a  mastDeing  cut 
away. 


[19]  —  by  putting  it  into  the  wa- 
ter, or  into  lighters  alongside  a 
ship  which  is  aground,  in  order 
to  get  the  ship  ofif. 


IBngHrti  Anotloe. 

arbitrary  lines,— -only  admitting 
frankly  that  they  are  arbitrary, 
and  are  drawn  on  account  of  the 
reasons  stated. 
But  I  would  never  resort  to  this 
arbitrarr  line  where  a  case  is 
clear,  definite,  and  fr«e  from 
suspicion.  In  the  instance  un- 
der discussion,  I  have  always 
been  of  opinion  that  this  de- 
scription of  danger  is  most  prop- 
erly (General  Ayerage,  and 
should  not  be  rejected  from  re- 
covery as  such  exeept  where 
uncertainty '  prevails  as  to  its 
cause  and  limits." 

Disputed. 


General  Average. 


JETTISON. 
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GeDeral  Average 

In  Maggrath  v.  Church,  1  Gaines, 
19&,  the  vessel  loaded  with 
corn,  encountered  severe  weath- 
er, and  a  mast  was  cut  away  for 
the  general  preservation.  In 
cuttinff  it  away,  it  was  splinter 
ed,  and  in  consequence  thereof 
water  entered  the  hold,  and 
damaged  the  com.  Kent  J., 
said :  "  The  corn  being  dam* 
aged  by  the  cutting  awav  of  the 
mast,  is  to  be  considered,  equal 
ly  with  the  mast,  a  sacrifice  for 
the  common  benefit — a  price  of 
safety  to  the  rest ;  and  it  is 
founded  on  the  clearest  equity, 
that  all  the  property  and  inter- 
est saved  ought  to  contribute 
their  due  proportion  to  this  sao- 
rifiee."  See  also.  SaUus  v. 
Ocean  Ins.  Co.,  14  Johns,  188. 

General  Average. 

1  Parsons,  297. 

2  PhiUips,  k  1288. 
Benecke  Sf  Stevens,  183. 
Marshall  on  Ins.,  588. 


Oenaral  Average. 


Bordeaux, 


Disputed. 
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GENERAL  AVERAGE. 


Jattiion  and  Ifai  CkmieqaenoM. 

BngUih  Fnotfoa. 

[20]  —  by  ohafing  or  breakage  in 
oonsequenoe  of  stowage  being 

Disputed. 

damaged  owing  to  a  jettison. 

Damage  Done  to  Ship— 

[21]  —  in  order  to  effect  jettison. 

General  Average. 

[22]  —  Jettison  caused  by  unsea- 

worthiness of  the  vessel. 

1 

ia 


SfB 


Fat 
ft 

ft 
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Oeneral  Average. 


General  Average. 


Not  General  Average. 

If  the  unseaworthiness  of  the  ves- 
sel at  the  time  of  .sailing  on  the 
voyage,  caused,  or  contributed 
to  produce,  the  necessity  for  the 
jettison,  the  loss  is  not  within 
the  ex/;eption  of  the  perils  of 
the  seas,  and  the  vessel  is  liable 
for  the  whole  value  of  the  goods 
thrown  overboard.  19  Howard^ 
162, 166  ;  17  iZbwarc/,  100, 110; 
18  Maine,  857. 


(General  Average. 


Rogron^  421 


Those  effects  which  are  least  ne- 
cessary, heaviest,  and  least  val- 
uable are  to  be  jettisoned,  then 
the  cargo  from  between  decks  at 
the  choice  of  the  captain  after 
advising  with  his  officers. 

Rogron,  411. 
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GSinSSAL  AYERAGB 


▼olimtery  BMrifloe  of  Bhip'i  Ua/trndOM 
or  Ontlli. 


OmrriNo  xwat  Masts,  Sails,  &o. 

[11  —  to  righten  a  ship  on  her 
Deam  ends. 


XnsUih  Fnotioe. 


General  Averaffe. 

The  rule  is  laid  down  by  Mr.  Mofh 
kins,  page  32,  as  follows:  <*J[t 
not  unfirequentlj  happens  that 
by  a  sudden  sqaall,  or  some  sim- 
ikr  caase,  a  ship  under  oanvass 
is  thrown  on  her  beam-ends, 
with  her  yard-arms  and  part  of 
her  sails  in  the  water,  and  owing 
to  the  last  circumstance,  or  from 
the  shifting  over  of  the  cargo, 
she  is  prevented  from  rising  up- 
right again.  To  relieve  her 
from  this  critical  position,  it  be* 
comes  necessary  to  out  away  the 
weather  rigging,  the  sails,  or 
the  masts  ^mselves.  This  is 
a  loss  which  must  be  made  ^d 
by  General  Contribution.  The 
more  imminent  the  danger  from 
which  the  vessel  was  rescued 
by  the  cutting  away,  the  greater 
the  justification  for  such  a  sacri- 
fice. In  making  good  the  dam- 
ages and  losses,  the  question  oc- 
curs. What  will  be  the  just  sum 
to  charge  the  parties  benefited  ? 
For  the  materials  cut  away  may 
have  been  old  and  worn,  whilst 
those  by  which  they  are  re- 
placed are  generally  new ;  and 
if  so,  the  shipowner  actually 
benefits  by  the  accident  in  the 
improvement  of  his  ship.  This 
improvement  by  receiving  new 
for  old  is  sometimes  called  Jfe- 
UaraHan.  To  avoid  givinft  ike 
owner  the  advantage  of  meuora- 
tion,  repairs  coming  under  Gen- 
eral Average  Contribution  have 
been  placed  on  the  same  footing 
as  Particular  Average,  vis.,  one- 
third  part  of  their  amount  both 
in  regard  to  materiiJs  and  labor 
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2S7 


^^BdffriofM'Xit 


General  Average, 


Trenoli* 


General  Average. 


Rogron,  400. 
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GENERAL  ATEBAOE. 


YolUBtary  Bftorifloe  of  Ship's  Maturlali 

OP  OutuU 


[2]  —  to  prevent  a  ship  driving 
on  shore. 


Xngliili  Braotioe. 


being  deducted.  It  is  true  that 
the  assumption  on  whioh  we 
proceed  in  making  this  invaria- 
ble deduction  is  an  arbitrary  one. 
In  many  cases  no  advantage 
whatever  is  gained  by  the  owner 
in  consequence  of  the  repairs 
effected,  whilst  there  are  other 
instances  where  the  melioration 
is  probably  nearer  two-thirds 
than  one-third.  It  would  be  so 
inconvenient  and  so  difficult  to 
endeavor  to  fix  in  each  individ- 
ual case  the  extent  of  the  bene- 
fit, or  melioration,  b^  repairs, 
which  as  before  mentioned  may 
vary  from  absolutely  nothing  to 
a  very  large  proportion,  accord- 
inff  to  the  age  and  wear  of  the 
ship  and  her  stores,  that,  prac- 
tically, the  deduction  of  a  third 
is  found  an  equitable  rule,  and 
is  sanctioned  by  general  custom. 
If,  however,  the  sails,  &o^  cut 
away  were  quite  new  at  the  time 
of  their  loss  this  rule  is  depart- 
ed from,  and  the  whole  cost  of 
them,  without  deduction  is  aU 
lowed." 

General  Average. 

A  sail  or  other  parts  of  the  ship 
may  be  sacrificed  without  being 
cut  away.  A  ship  driving  to- 
wards the  shore  m  a  gale  or 
squall  may  have  had  her  sails 
blown  away  by  the  violence  of 
the  weather,  and  it  may  be  quite 
plain  that  any  sail  hoisted  must 
almost  inevitably  share  the  same 
fate ;  yet  it  may  be  the  ship's 
only  chance  of  escaping  from 
that  lee  shore,  to  set  a  sail  or  a 
tarpaulin  in  the  rigging  as  a  last 
resource,  to  try  and  wear  her 


PAMAOE  TO  SHIP. 


269 


imcwflk 


General  Average. 

See  General  Pnnciples, 

auerr  JHo.  l. 


query . 


General  Average. 
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GENEBAL  AYBBAGE. 


Volantary  BMrifloe  ofOUp*!  JCftterlals 
or  Outfits* 


[d]  —  sails  blown  away  when  let 
go  to  rij^ten  the  ship. 


[4]  —  bulwarks  out  away  to  re 
lieve  a  vessel  of  water 
which  floods  her  decks. 

[5]  —  masts  out  away  when  in  a 
state  of  wreck. 


XnsUih  FHMtloe. 


head  roond  ;  and  the  purpose  is 
sometimes  answered  if  the  sail, 
&c.,  so  exposed  only  last  a  few 
minutes  or  seconds.  This  is  an 
unusual  service  of  the  ship's 
furniture,  and  must  rank  as  a 
voluntary  sacrifice. 

Hqpkim^U. 

General  average. 


General  average. 


Not  General  Average,  on  the 
^ound  that  the  original  cause 
IS  the  accidental  loss  of  the 
mast ;  and  the  cutting  away  af- 
terwards is  considered  only  the 
consummation  of  the  inchoate 
act. 

This  is  stated  by  Mr.  Hopkim 
.ge  54)  to  be  the  practice  in 
Ingland.  Mr.  Amauld,  how* 
ever,  lays  down  the  rule  as  fol* 
lows:  "If  a  mast  be  carried 
overboard  by  the  wind,  it  is,  of 
course,  only  a  particular  aver* 
age  loss  ;  if,  however,  a  mast  or 
8|>ar  be  snapt  or  sprung  by  the 
wind,  and  left  hanging  in  the 
rigging,  so  that  in  ordSr  to  save 
the  ship  and  cargo,  it  becomes 
necessary  to  cut  away  entirely 
both  the  mast  and  the  rigging, 
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AxnsrUMUi. 


WtmoitL 


Oeneral  Average. 

Mr.  Benecke  (page  185,  and  186, 
London  Ed.,  1824)  is  of  opinion, 
that  sails  blown  away  are  snb* 
jects  of  contribution,  when  they 
are  let  ao  for  the  purpose  of 
caosing  the  vessel,  when  on  her 
beam-ends  to  right ;  and  Mr. 
PhiiUps{2  ed  ,  p.  83)  says  «  the 
nde  seems  plainly  to  be  just.' 


Oeneral  Average. 


General  averaee. 

Nelson  v.  Bdmont,  5  Duer,  810. 

1  Parsons,  290. 

If  masts  are  overboard,  and,  hang 
ing  by  the  ship,  embarrass  or 
endanger  her,  and  are  out  away, 
iiiis  might  be  a  General  Aver- 

yB  loss,  but  only  for  the  value 
the  masts  and  rigging  as  thev 
then  were,  for  onlv  that  is  vol- 
mtarily  sacrificed  ;  and  this 
valne  would  generally  be  noth< 
ing.  \  Parsons,  ZOQ 

la  the  case  of  Nickerson  v.  Tyson, 
8  Mass.,  467.  The  masts,  spars, 
rigging  and  sails  of  a  vessel  at 
sea  were  carried  away  by  the 
Tiolenoe  of  the  weather,  and  af- 
ter hanging  by  the  vessel's  side 
for  half  an  hour,  were  cut  loose 
for  the  preservation  of  the  ves- 
sel and  cargo,  the  owners  were 
held  not  entitled  to  contribu- 
tion, unless,  indeed,  for  the  loss 


Oeneral  average. 


General  average. 

Rogron,  400. 
Of  course  only  to  the  extent  of 

their  supposed  value  in  a  state 

€f  wreck. 
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GENERAL  AYEBAOE. 


Voluntary  Baorifloe  of  Ship's  Materials 
or  Outflto. 


English  Praotioe. 


[6]- 


damage  to  copper  by  wreck 
of  mast  cut  away  before  it 
is  finally  released  from  the 
vessel. 


and  throw  both  overboard,  the 
damage  caused  by  the  act  of  so 
cutting  them  away  is  a  General 
Average  loss,  and  is  to  be  con- 
tributed for  to  the  extent  of  the 
value  of  the  mast  and  rigging, 
as  they  lay  after  the  accioent." 
And  in  support  of  this  doctrine, 
he  cites,  the  American  case  of 
Nickerson  v.  Tyson,  8  Mass., 
467. 
2  Amould  on  Ins.,  page  896. 


Disputed. 

Mr.  Hopkins,  page  36,  says : 
"When  masts  and  spars  which 
have  been  cut  away,  in  falling 
injure   the   deck,  destroy  rails 

.  and  bulwarks,  and  do  other  dam- 
age, the  repairs  of  such  damage 
belofng  to  General  Average. 
And  if  after  the  mastage  has 
fallen  into  the  water,  it  strikes 
against  the  ship's  sides  and 
knocks  oflF  or  injures  the  metal 
sheathing,  it  may  well  be  sup- 
posed that  this  damage  is  like- 
wise claimable  as  General  Aver- 
age. But  here  the  present  cus- 
tom is  inconsistent  with  itself; 
for  it  is  held  that  the  injury  thus 
sustained  by  the  sides  and 
sheathing  does  not  form  an  item 
for  general  contribution,  but 
falls  on  the  ship  alone.  There 
can  be  little  doubt  that,  as  a 
matter  of  principle,  this  practice 
is  erroneous  ;  for  it  seems  illog- 
ical, in  a  progressive  series  of 
consequences  clearly  dependent 
on  and  traceable  to  one  cause, 
to  classify  a  certain  number  of 
the  links  of  the  chain  in  the  cat- 
egory, and  to  make  a  new  role 
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AmorioaiL 


inourred  in  separating  the  mastB 
and  rig^ng  from  the  hnll,  after 
they  were  carried  overboard  by 
the  violence  of  the  weather. 
The  contribution  could  only  be 
proportionate  to  the  value  of 
those  articles,  when  thus  hang 
ing  by  the  side  of  the  "vessel. 
By  some  adjusters,  the  value  of 
the  wreck  itself,  as  a  wreck,  is 
allowed  in  general  average ^ 
But  this  is  not  usual  in  New 
York. 

General  Average. 


'  WnoMih, 


Not  General. 


Bardeatix* 
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OENBRAL   AVBRAOE. 


YotoatHy  B'^^'^^!^^^*  lCftt«rials 


[7]  —  a  spar  or  sail  oat  to  save  a 
mast. 


[8]  -*  stem  boat  oat  away. 


n 


JBncUih  FMollOA 


for  the  saooeedinglink 
listened  to  the  argamc 
Yor  of  thi9  distinotioD, 
have  always  appeared 
oonyincing  enough.  1 
is  one  of  those  sabje< 
argument  is  misplaoed 
expediency  and  not 
whioh  draws  the  arbil 
of  demaroation.  It  m 
▼isable  to  stop  short  in 
die  of  a  train  of  oon» 
when  difficulties  migh 
following  them  out  to 
treme  limits — but  if  sc 
to  be  done  simply  as 
of  conyenienoe  or  one 
should  not  be  attemp 
defended  on  other  groi 

Not  General  Average. 


Not  General  Average  ui 
nary  ciroumstanoes. 


DAKAGB  TO  SHIP. 


375 


Oenenl  Avenge  if  the  cutting 
away  is  the  meaas  of  MTing  the 
mast.  ^ 

The  tight  to  claim  contribatioD 
etileBtfy  depends  npon  the 
naage  to  earnr  the  boat  in  this 
iitaation«  and  npon  the  expe- 
diency of  80  canrying  it.  The 
hMB  of  a  boat,  eat  away  from  the 
steim-davits,  was  considered  to 
he  a  anbject  of  Oeneral  Average 
m  New  lork.  Lmoz  v.  United 
Am.  Co.,  3  Johns  Gas.,  178 

Xr.  Parsom  says  (vol.  1,  p. 
"  This  has  been  a  somewhat  dis- 

C ted  question ;  butai^tpmairt 
re  its  boats,  tod  thev  must 
be  aomewhere,  and  if  they  are 
where  they  ought  to  be  and  are 
then  cast  off  to  relieve  the  ship, 
the  case  is  precisely  the  same 
on  principle  as  if  the  masts  were 
cut  away."  See  also,  HaU  v. 
Ouam  Lu.  Co..  21  Pick,  472. 


flame  as  Bngfiih. 


J^deoMA 
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GENERAL  AVERAGE. 


Voluntery  Baertflee  ofBhip'B  ICfttarials 
or  Otttflti 


Anchor  and  Chain  voluntarily 

8LIPPEI>— 

[9]  —  to  avoid  being  driven  on 
shore. 


[10]  —  to  escape  an  enemy. 

f 
[11]  —  to  avoid  a  collision. 

[12]  —  when  anchor,  temporarily 
fonl,  is  slipped  to  avoid 
imminent  peril. 


18]  —  when  foul  under  ordinary 
cireomstances. 


•HiTiglfsh  Praotioe. 


General  Average. 

If  a  vessel  is  driving  with  her 
anchor  down ;  or  being  in  dan- 
ger, she  lets  go  her  anchor,  ani 
it  hooks  or  drops  into  moorings, 
rocks,  &c.,  and  she  is  obliged  to 
slip,  then  it  becomes  General 
Average. 

General  Average. 

General  Average. 

In  case  of  a  vessel  fouling  another 
ship's  ground  tackle^  and  slip- 
ping from  her  cable  to  extricate 
herself, — if  the  anchor  oould 
have  been  recovered  in  ordi- 
narily fine  weather,  but  a  ^ale 
coming  on  makes  it  highly  oan- 
gerous  for  her  to  rejoMin  where 
she  is,  and  the  cable  is  in  coose- 
qaence  out  or  nnshaokled,  the 
loss  then  ranks  as.  General 
Average. 

Not  General  Average. 

K  an  anchor  by  which  a  vessel  is 
moored,  is  lost  by  the  parting 
of  the  cable » the  loss  is  denomi- 
nated '*  wear  and  tear,"  and  is 
borne  alone  by  the  owner.  It 
is  an  ordinary  casualty  to  which 
vessels  are  liable.  In  fine 
weather  and  usual  circumstaaees 
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AznexioazL 


Mr.  Phillips  (vol.  2,  p  75)  says 
"  If  it  be  necessary  to  carry  the 
boat  in  this  manner  for  the 
safety  of  the  ship  or  crew,  there 
seems  to  be  no  reason  why  the 
catting  it  away  should  not  be 
the  occasion  of  a  contribution/' 


Oeneral  Average. 

See  Hand  BaA,  page 


General  Average. 
Oeneral  Average. 
Oeneral  Average. 


Oeneral  Average. 


General  Average. 
General  Average. 
Oeneral  Average. 


Bordmux. 


JJot  General  Average. 

Hand  Book^  89. 


Not  General  Average. 


BordetwM. 


OBIOULAIi  A,ySSAj«E. 


▼oiiiatary  Baoriltoft^bip'i  Xilarials 


the  oliaiii,  in  this  eise,  then 
banking  loose,  would  be  bore 
on  board  again.  Bat  if  after 
parting,  tbe  sbip  driTOS  and  is 
m  danger,  and  the  erew  is  too 
maob  occupied  in  other  neees- 
aar^  mancDuvrea  to  heare  in  the 
eham,  or  if  tbe  chain  by  its 
weight  lists  the  vessel  danger- 
ous^ on  one  side,  tbe  loss  of 
the  remainder  of  the  chain  bj 
alipping  it  is,  yerj  properly,  tbe 
subject  of  General  Ayerage. 

Hopkins,  80. 


[14]  —  chain    parted    in   conse-  Not  General  Average, 
quenoe  of  anchoring  in  an 
improper  place. 


[15]  —  by  steamers  or  lighters, 
in  forcing  off  a  stranded 
ship. 

[16]  —  when  the  result  of  mis- 
management. 

[17]  —  Voluntary  damage  to  ship, 
which  is  nevertheless  to 
tally  lost,  part  of  the  cargo 
beinff  in  lighters,  and  thus 
saved  at  Uie  time  of  the 
voluntary  sacrifice. 


(General  Average  when  unavoida- 
ble. 


Not  General  Average. 
Not  General  Average 


DAMAGE  TO  SHIP. 


K9 


Hot  O^nonl  AT6rtg6. 


SoM  wSb|^. 


Suite  as  'BBfj&9h. 


HotCkneral  Ayerage. 

Is  ease  of  a  aaeriltee  of  a  part  of 
tli6  ship  or  cargo,  for  the  gen 
eral  safety,  if  we  property  es- 
eapes  the  impending  peril  and  is 
wred;  a  eontribution  is  to  be 

.  Bade  hj  what  is  inallv  saved  of 
the  shm,  cargo,  and  frei|^t. 
Bnt  if  &e  goods  thrown  orer- 
heardi  or  put  bto  boats,  for  die 

rral  safety,  are  sared,  and 
ship  and  rest  of  the  can 
ue  lost^  no  eontribntion  is  to  be 
ttade.  H  howerer,  the  ship  es- 
otpes  the  peril  on  aeconnt  of 
mieh  a  jettison  is  made,  and  is 
tftsrwards  wrecked,  still  what- 


Not  General  Ayerage.  . 

Bifrdeaux. 
'Not  (General  Ayerage  as  a  role  at 
,  Martinique  or  Bonrbon  in  win- 
>    ter  season. 

Same  as  English. 


Same  as  English. 

Not  General  Ayerage. 

Bordeamz.- 
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GBNIBAL  AYBRilOB. 


VolimtMT  SMriflM^niSp'i  Xilarials 


Damage  to  Fhip^ 
[18]  —  by    Yolantarily    ranning 
snip  on  shore. 


assUah  PMotfoe. 


Not  General  Average. 

It  is  stated  in  Ammdd  on  Ins.,  p. 
898,  that  « where  the  ship  u 
Yolnntarily  ran  ashore  to  avoid 
captare,  foundering,  or  ship* 
wreck,  and  is  afterwards  reooT- 
ered  so  as  to  be  able  to  perform 
her  voyage,  the  loss  resulting 
from  the  stranding  is  to  be  made 
good  by  General  Average  Oon- 
tribution.  There  is  no  rale 
more  plearly  established  than 
this  by  the  uniform  course  of 
maritime  law  and  usage."  And 
after  quoting  the  corresponding 
dictum  of  Emerigon,  mx,  Ar* 
nauld  goes  on  to  say :  "  The 
rule  has  been  laid  down  in  the 
same  way  by  Lord  TefOerdm 
in  this  country,  and  by  Ghan« 
oellor  Kent  in  the  United  States, 
where  it  has  reoeived  the  sanc- 
tion of  several  decided  cases." 
And  Messrs.  Maude  Sf  Polhdt^ 
after  following  Mr.  Axnould,  in 
hii  view,  remark,  *'  It  will  be 
observed  from  the  oases  cited 
above,  that  the  claim  to  oontri- 
bution  may  extend  to  ooUatend 
damage  necessarily  connected 
with  the  main  injury  which  ^ 
forms  the  subject  of  Genenl* 
Average."  Maude  if  Folbck, 
p.  192.  ^  But  notwithstanding 
these  opinions,  which  in  them- 
selves and  from  their  accessor- 
ies are  of  much  weight,  a  dijfer- 
ent  rule  prevails  in  practice^  ana 
each  of  the  co-adventurers  is 
made  io  bear  his  own  bss  in 
cases  (fvohmiar^  stranding. 
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A  HWif  loaiL 


eyer  is  saved  from  the  wreck 
must  contribute  for  the  jettison. 


General  Average. 

Hand  Book,  137. 

If  it  appeared  to  the  master  that 
his  vessel  must  inevitably  bo 
driven  on  shore,  and  intention- 
tlly»  for  the  better  security  of 
the  property  and  persons  en- 
flBged  in  the  adventure,  he  gave 
her  a  direction  to  what  he  sup- 

CBcd  to  be,  and  what  proved  to 
,  a  part  of  the  shore  where 
her  strandiuff  would  be  less  in- 
jurious and  hasardous,  and  the 
vessel  is  totally  lost,  but  the 
eargo  saved,  this  constitutes  a 
voluntary  sacrifice  of  the  vessel, 
and  amounts  to  a  General  Aver- 

a^.    Barnao'd  v.  Adams,   10 
oward's  U.  S.  Supreme  Ct. 
Beps.,  270. 


VraiOli* 


General  Average. 


Rogron,  400. 
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OBHIBAL  ATMaJkBiE. 


VcAaalirjl 


Mr.  Hophmi  (page  40)  %.  writer, 
aad  Average  Stater  of  diatiiio- 
tion  in  London,  says :  **  The  Un- 
derwriters at  Lloyd'Sy  pat  for- 
ward two  reaaonji  to  ahow  thai 
thia  damage  ia  not  of  the  natore 
of  Genenu  Averaoe.  Xak  TRa 
ind^mtrnieu  of  Ae  infuriu.  to 
th€  ikip  purpo9dy  entered  worn 
by  running  her  a^iore  »d. 
Ijiat  in  the  eaae  of  a  ahip  about 
to  founder  being  ran  aahore,  her 
impending  fate  mMMnotproUbb^ 
ImtabtaluUfy certain.  Hadahe 
been  left  at  aea  ahe  moat  hnre 
sank ;  and  the  driyinc  her  en 
rooka  or  aanda  waa  a  deapetate 
meaaare,  a  mere  sauve  gmpeuif 
and  that  eonaeqoantl j  anj  dan* 
per  ao  inoarred  moat  bemffne 
individaallj  by  the  aofferer,  and 
not  be  made  good  by  Oenaad 
Oontribation. 

Thongh  thia  reaaoning  haa  been 
left  anqaestioned  throagh  a  long 
aeries  of  years ;  the  argoment 
ianotsoand.  In  all  eaaea  of  Gen- 
eral Average  it  is  the  reaening 
the  joint  interests  from  threat- 
ened loss  or  injary  whioh  ia  the 
proand  of  the  olaun ; — ^the  more 
imminent  the  danger  avoided, 
the  more  olear  is  the  advantage 
gained  throagh  the  meana  em- 
ployed. If  the  dreaded  deatrao- 
tion  of  ship  and  oargo  aeemed 
at  the  moment  it  waa  eaeaped 
an  abaolate  certainty,  the  more 
oheerfdlly>  it  is  to  be  sappoaed, 
woald  aU  the  peraona  whose 
property  haa  been  aaved,  join  in 
reinatatmg  the  loaa  of  the  aof- 
fering  proprietor.  If  I  give  my 
hearty  thanks  to  the  man  who 
aavea   me  from   drowning  by 
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aBNSSAL  AVSEAOE. 


Vobintery  Saorlfloe  ^Bhip"!  Matmlftli 
or  Ontflt* 


XngUfh  fnelloe. 


[19]  —  by  scuttling,  to  extinguish 
fire. 


\2(J]  —  by  seattling  when  no  dan- 
ger to  cargo. 


[21]  —  by  carrying  a  press^of  sail 
to  avoid  a  lee  shore,  or 
capture. 


snatching  me  out  of  the  shallow 
water  into  which  I  had  just  fal- 
len, are  not  my  gratitude  and 
rewards  due  in  a  yet  higher  de- 
gree to  him  who  brings  me  on 
shore  out  of  deep  water,  when 
my  life  was  on  the  very  verge 
of  extinction  ?  And  if  the  sav- 
ing of  a  ship  and  her  cargo  by 
some  voluntary  act  from  possi- 
ble loss  be  the  jCTOund  of  (Gen- 
eral Average  Contribution,  a 
fortiori  it  must  be  the  ^und  of 
the  same  when  the  probabilities 
of  loss  have  so  increased  as  to 
amount  to  an  almost  certainty." 

Repairing  hold  General  Average ; 
remainder  not  General  Average. 

Mr.  Amould,  vol.  2,  p.  900,  states 
the  law  to  be  :  '*  If  part  of  the 
ship  be  intentionally  cut  itway 
and  damaged,'in  order  to  come 
at  or  extinguish  an  accidental 
fire,  which  threatens  the  de- 
struction both  of  ship  and  cargo, 
there  can  be  no  doubt  that  such 
damage  gives  a  claim  to  contri- 
bution." 


Not  General  Average. 

Covingtan  v,  Roberts,  5  B  &  P., 
878.  In  this  case  a  vessel  was 
captured  by  a  French  privateer, 
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Amfltioui* 


General  Average. 

But  damage  done  to  ships,  hi  order 
to  extingaish  the  spontaneous 
combustion  of  part  of  the  cargo, 
has  been  held  both  in  Erance 
and  this  country,  not  to  give  a 
claim  to  confirmation. 
Crokett  v.  Dodgty 

8  Fairfield  B.,  190 


Not  General  Average. 
Damage  to  the  ship  in  extinguish- 
ing a  fire,  originating  in  sponta- 
neous combustion  is  held  in 
Pennsylvania  tiot  to  belong  to 
General  Average,  where  the 
cargo  18  not  in  danger. 
Meeck  V.  Robinstm^ 

4  WhartoD,  860. 

Not  (General  Average. 


General  Average,  if  the  ship  and 
cargo  are  saved.         Bordeatiz. 
Rule  as  to  damage  caused  by  spon- 
taneous   combustion,   same    as 
American. 
Emerigon,  chap,  xii.,  sect.  17, 
vol.  1,  p.  430,  ed.  1827. 


Not  General. 


Bordeaux. 


General  Average,  when  to  avoid 
an  enemy. 

Jtogran,  400. 


Judge  Parsons  (Mar.  Law,  vol.  1, 
p.  305),  says  :  "  If  the  sails  or 
spars  are  lost  by  an  extraordi- 1  Accepted  in  Bordeaux,  in  both 


886 


OENBBAL  AIHBBAGB. 


YtihmtMT  B>ui  Mg  if^fUaft 


[22]- 


but,  on  accoont  of  a  1 
the  privateer  could^nc 
session  of  her.  To 
esoape,  she  earned  i 
press  of  sail,  in  oodm 
whioh  she  was  maoh 
opened  most  of  her  i 
oarried  away  the  h€ 
mainmast,  bnt  finaUr 
in  getting  away.  He 
damage  to  the  vessel 
subject  for  General 
Sir  James  Mansfield^  i 
"This  is  only  a  oo: 
risk.  If  the  weathei 
rather  better,  or  the  si 
er,  nothing  might 
pened." 
Mr.  AmoiUd  {yoI,  2,  p.  i 
*'  When  the  ship-owni 
to  save  the  ship  and< 
stanoes  of  danger, 
haiardous  mancsavrea 
suit  in  the  destmotio 
part  of  the  ship  and  ri 
when,  for  instanoe. 
mwaj  sails,  or  springs 
attempting,  under  a 
canvas,  to  escape  an  i 
lee  shore,  this  has  be< 
thb  country,  and  also 
not  to  give  a  claim  t 
Average  Contribution 
because  the  mancsi 
consisted  in  the  empl 
the  ship's  tackle  for  < 
known  and  usual  p 
namf^aium^  and  ike! 
withm  the  scope  of  1 
nary  exertions  to  whic 
owner  is  bound  by  U 
with  the  freighter." 

by  worms  al  a  port  of  Not  General  Average, 
rcfoge. 
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muj  espOBore  in  an  emergeno;^ , 
M  by  an  extreme  press  of  sul 
te  eseape  csptare,  or  wreek,  this 
vonld  eome  near  to  an  ayefafle 
loss ;  bat  the  better  opinion  is, 
thai  il  should  rather  be  connd- 
end  only  as  a  loss  by  a  sea 

^a-9iao,2dPhiUipt.  p.  8L 


^  General  Ayerage. 


s  aa  General  Ayerage,  if 
ship  is  sayed. 

Bat  see  Boulay-Paty  on  J?mer- 
igon,  yoL  l,p.  610,  od.  1827. 


Not  General  Ayersge. 


BordeoMZ. 
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Volnnterr  Baartflo  oTShip**  M«fatri»li 
or  Otttllt. 


[28]- 


by  defence  agaixiBt  pirate 
or  enemy. 


Ship's  Materials  oe  Stores 

USED  POR  purposes  NOT 
CONTEMPLATED  IN  THE  ORDI< 
NART  COURSB  OF  THE  VOT 
AGE,  VIZ.  : 

(24)  Anchors  and  chains  dam* 
aged  in  forcing  a  stranded 
ship  off. 

(25)  Sails  damaged  under  similar 
circnmstances. 


nngUflh  Fvaofcioo. 


The  damaffes  received  by  a  vessel 
whilst  defending  herself  aninst 
an  enemy,  are  not  cUumable  ss 
General  Average  ;  nor  the  cost 
of  the  amnnition  expended ;  nor 
the  expense  of  caring  the 
wonnds  of  the  crew  bo  engaced. 

In  Taylor  v.  Curtis^  6  Taunt,  608, 
olaim  was  made  for  Contribu- 
tion for  damage  sustained  by  an 
English  merchant  vessel^  in 
beating  off  an  American  priva- 
teer ;  and  for  expenses  incurred 
in  heab'ng  the  wounded  seamen. 
Chief  Justice  Gibbs  said:  "It 
was  the  duty  of  the  sailors  to 
defend  the  ship.  By  so  doinff 
all  parties  have  been  benefited. 
But  in  what  respect  have  the 
captain  and  crew  exceeded  their 
proper  duty  ?  What  sacrifice 
have  they  made  which  they  were 
not  bound  to  make  ?  The  ex- 
pense of  medical  and  surgical 
aid  must  be  borne  by  the  parties 
themselves.  I  am  of  opinion 
that  it  docs  not  fall  within  the 
principle  of  General  Average." 

Mr.  Hoit  gives  reasons  in  support 
of  this  opinion.  1  HoU*s  B., 
194.    W. 


Qeueral  Average 


General  Average. 
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^JQOriOft])* 


Ur.  Benecke  is  of  opinion,  that 
damage  to  ship  and  cargo  by  an 
engagement  with  an  enemy  in 
defence  of  the  property,  ought 
to  be  a  stibjoct  of  General  Aver- 
age. London  Ed.,  1824,  p.  231; 
Benecke  &  Stevens,  by  Phillips, 
164. 

No  decision  to  this  effect  has,  how* 
ever,  been  made  in  England  or 
the  United  States,  but  on  the 
contrary,  it  has  hiccn  held  in 
England  that  the  claim  cannot 
be  sustained.  The  writers  do 
not  agree  upon  this  question. 


General  Average. 


General  Average. 
10 


VrmOlL 


Not  General  Average. 


Bordeaxu. 


Disputed 


Disputed. 


Bordeaux, 


Bordeauar. 
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GENERAL  AVESAOE. 


OamAge  to  Ship's  Jffaterials  and  Storei. 


(26)    Boats  lost  or  damaged     do. 


(27)  —  by  sails  out  and  altered 
to  serve  for  others  lost. 


(28)  —  by  using  one  kind  of  sail 

instead  of  another. 

(29)  —  by  using  ship's  materials 

for  purposes  for  which 
they  were  not  construct- 
ed, in  order  to  save  all 
the  interests  concerned 
daring  imminent  peril. 


BngHflh  Fraotloe. 


Qeneral  Average. 


General  Average. 


(General  Average  under  some  eir* 
comstances  only. 

General  Average. 
In  general,  the  diversion  of  stores 
or  any  ma^rials  of  a  ship  from 
their  original  and  intended  pur- 
pose, to  some  other  use  neces- 
sary   but    not     contemplated, 
brings  them  within  the  class  of 
General     Average.     So,     sails 
used  to  cover  the  deck  or  hatches 
after    an   accident  to    prevent 
•  water  going  below,  or   hauled 
under  the  ship's  bottom  to  stop 
leaks   there ;   so,   a  hawser  or 
ropes    employed   to   support  a 
mast  or  to  secure  a  rudder  ;  so, 
even,  coils  of  new  rope,  being 
the  ship's  stores,  used  on  any 
extraordinary  emergency  for  the 
general   safety   of  ship,  cargo, 
and  freight,  so,  ropes  and  other 
articles  used  for  chocking  and 
securing  a  cargo  of  iron  or  other 
heavy  goods  which  has  broken 
adrift  in  the  hold  and  endangers 
the  general  safety,  are  all  class- 
ified under  this  head.     But  if, 
when   owing   to    straining   the 
decks  have  become  leaky,  and 
to  protect  the  cargo  below  from 
drip,  sails  are   taken   into   the 
hold   to   cover   the    perishable 
merchandise   and  are   thus  in- 
jured or  destroyed,  the  case  is 
different ;  the  sole  object  of  the 
sails  being  so  used  is  to  cover 
the  cargo  and  prevent  injury  to 


DAMAGE  TO  SHIP. 


291 


^MDA0MOft&* 


General  Average. 


Not  General  Average. 

See  "  General  Principles,*' 
(^uery  No.  1. 


Same  as  English. 


General  Average. 

If  any  part  of  the  ship  or  her 
tackle  be  applied  for  the  com- 
mon benefit  to  some  purpose 
d^erent  from  its  ordinary  tise, 
the  loss  thence  arising  is  a  Gen- 
eral Average  loss,  as  if  spars 
are  cut  np  to  constmct  a  rudder, 
.  or  sails  and  cordage  used  to  stop 
np  a  leak,  &o. 


General  Average. 

Same  as  English, 
General  Average 


Vrenoli* 


Disputed. 


Bordeaux. 
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GENEBAL  AYEBAGE. 


Damage  to  Ship's  Materials  and  Stores. 


(30)    Jury  masts  and  ship's  stores 
used  in  securing  masts. 

LOSS  ON  FREIGHT. 

(1)    By  voluntary  stranding. 


(2)    On  cargo  shut  out  at  a  port 
of  refuge. 

LOSS  OR  DAMAGE  TO  CARGO 

By    discharging    it    from    a 
stranded  vessel. 

(1)  —  unavoidable. 


(2)  —  when  the  result  of  misman- 

agement. 

(3)  Loss  of  Cargo  in  discharging 
when  a  vessel  is  at  a  port  of 
refuge. 

(4)  Loss  by  sales  effected  to  pay 
General  Average  expenses  at 
a  port  of  refuge. 

(5)  —  to  pay  any  other  expenses. 

I 


English  Fraotioe. 

it,  and  the  loss  or  damage  re 
ceived  by  them  is  applicable  U 
the  cargo  only. 

Hopkins,  p.  85 

General  Average  ir.  mo9t  cases. 


Not  General  Average. 


Disputed. 


General  Average  in  some  cases. 


Not  General  Average. 


General  Average  in  some  oases. 


General  Average. 


Charged  to  the  interest  for  whic! 
those  expenses  were  incurred. 
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AnidTiOftZL 


as  English. 


ral  Average, 

36  of  contribntion  for  a  loss 
he  ship  by  voluntary  strand* 
/  the  freight  is  to  bo  con- 
futed for. 

umbian  Ins.  Co.  v.  Asliby^ 
13  Peter's  Sup.  Ct.  R,  343. 

ral  Average. 


General  Average. 


Disputed. 


Disputed. 


ral  Average. 

^neral  Average. 
ral  Average. 


ral  Average. 

3  Mason,  255,  260. 
2  MetccUf,  140,  144. 


rrwioh. 


Bordeaux. 


General  Average  if  the  ship  has 
been  stranded  for  the  oommon 
interest,  not  general  if  by  una- 
voidable circumstances. 

Bordeaux. 

Not  General  Average. 


Same  as  English. 

General  Average. 

Same  as  English. 

Bordeaux, 


2$4 
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IiOM  or  Dainago  to  Otago, 


(6)    Loss  or  Damage  by  pouring 
water  down  to  extinguish  fire. 


(7)  —  by  scuttling  a  ship  to  ex 
tinguish  fire. 


(8)  —  bv  running  the  vessel  on 

shore. 

(9)  Loss  of  Interest  on  capital  by 
detention  at  port  of  refuge. 

(10)  Loss  or  Use  of  vessel  do.  do. 


(11)  Loss  or  Damage— volunta- 
rily— to  the  property  of 
others  for  general  benefit 
E.  G,  If  the  crew  of  one  ves- 
sel  is  oUiged  to  cut  the  caUe 
of  another  to  preserve  thHr 
oum  ship  and  cargo. 


COHPENSATORT  ChABOES. 


EngHwh  PraoUoo. 

Not  Greneral  Average. 

Whatever  damage  the  cargo  i 
sustain  by  that  course  must 
borne  by  the  cargo,  and  the  j 
must  bear  by  itself  all  inj 
done  to  it  by  the  spoiling  of  1 
niture,  stores,  prbvisions,  cha 
books,  instruments,  &o. 

Not  General  Average. 


Not  General  Average. 


Not  General  Average. 


Not  General  Average. 


Sometimes  the  General  Averi 
expenses  which  would  have  be 
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Oeneral  Average. 

Nelson  v.  Belmont^ 

5  Duer,  310,  823. 
Lee  v.  Grinnell,  5  Duer,  400 
Nimick  v.  Holmes^ 

26  Penn.  State,  366 


General  Average. 
Nelson  v,  Belmont,  5  Duer,  810. 
Lee  V.  GrinneU,  6  Duer,  400, 

Qenend  Average 
Not  General  Average. 


Not  General  Average. 

It  lias  been  held  that  the  right  to 
contribution,  strictly  so  called, 
does  not  extend  beyond  those 
who  voluntarily  embark  in  a 
common  adventure ;  and  that  if 
A's  vessel  is  about  to  come  into 
collision  with  B's,  which  is  at 
anchor,  and  B  cuts  his  cable  and 
thus  avoids  it,  he  has  no  claim 
for  contribution  against  A  for 
the  loss  of  the  cable  and  anchor. 

The  John  Perkins,  U.  S.  C.  C. 
Mass.,  1857,  21  Law  Reporter, 
87,  89. 

But,  if  the  crew  for  the  safety  of 
their  own  ship  and  cargo,  cut 
the  cable  of  another  ship,  the 
loss  ousht  to  be  made  good  by  a 
Oeneral  Average  on  the  ship 
and  cargo  for  the  safety  of  which 
the  damage  was  done. 

2  FhilUps,  88. 


X^rondh* 


Not  General  Average. 


Bordeaux. 


Not  General  Averagt. 

Not  General  Average. 

Not  General  Average. 

Not  General  Average. 
(General  Average 


Bordeaux. 
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GENEBAL  AVERAGE. 


Compenifttory  Ohaxges. 


English  Praoti 

incurred  are  not  ei 

owing    to     some    f 

which  may  be  econc 

parties  concerned,  b 

the  transaction  is  ci 

either  by  selling  the 

cargo   or  by  break 

voyage.     In  such  a 

frustrated  expenses 

taken  into  account  ii 

equitable  adjustmen 

the  parties  concern 

estimate,   or  pro  ft 

ment,  may   give   cc 

to  the  one  party  upo; 

marily  the  loss  falls. 

At  Malta  and  at  some  < 

the  hire  of  warehoufi 

is  exorbitant  in  pri( 

house  room  is  difficu] 

and  it  becomes  an 

less  expensive  met! 

charge  cargo  into  co 

ers   and   keep   it  tl 

general  rule  it  costs  : 

ploy  lighters  for  sto; 

use  warehouses  on 

here  the  former  coi 

visable.     By   not   s< 

cargo  on  shore  a  mi 

expense  is  avoided 

and  reloading  than  i 

the  merchandise  is  oi 

and  taken  out  of  th< 

is   customary   theref 

justing,  to  divide  th 

pense  of  lighter  hii 

sider  a  portion  of  it 

lent  to  the  increase! 

of  landing  and  reship 

might  have  been  inc 

determined   on ;    am 

charge  to  the  cargo,  i 

sum     representing 

rent  only. 

Hop. 
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American. 


Arenoli* 
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GENERAL  AVERAGE. 


Bzpeasas. 


(1)  Disbursement  absolutely  paid 
for  the  common  "benefit  when 
the  ship  is  wrecked. 

(2)  Expenses  as  above  raised 
upon  bottomry  and  therefore 
contingent  upon  ultimate 
safety  of  vessel. 


General  average. 


General  Average  if  the  bond  is 
payable. 


EngUih  FrMttoe. 


(3)  —  of  delay  at  sea  when  a  ship 
stays  to  refit. 


Not  General  Average. 


EXPENSES. 


&d 


Amerioan. 


ral  Average  whether  lost  or 
;  lost  afterwards. 


se  of  funds  to  meet  expendi 
es  being  raised  merely  by 
)othceation,  the  claim  for  con- 
mtion  for  the  expenditures 
iomes  subject  to  the  same 
iditions  as  a  claim  for  contri- 
ion  for  jettison  ;  it  depends 
)n  the  property  being  finally 
ed. 

reason  for  this  practice  is, 
t  the  party  whoso  property 
I  been  hypothecated  has  lost 
hing,  since  the  bond  of  hy 
hecation  has  not  been  en 
3ed.  Another  reason  is,  that 
lender  iu  consideration  of 
marine  interest,  takes  the 
£  of  the  arrival  of  the  prop- 
Y  to  the  amount  lent,  for 
ich  all  the  parties  concerned 
jage  to  pay  him  a  premium, 
case  of  the  arrival  of  the 
>perty,  since,  in  that  case, 
y  must  contribute  the  amount 
the  marine  interest.  But, 
m  these  reasons,  if  a  part  of 
ship  or  goods  hypothecated 
inally  saved,  and  goes  in  part 
isfaction  of  the  bond,  the 
aer  of  what  is  saved  would 
entitled  to  contribution  for 
amount  saved,  and  thus  ap- 
•priatcd  towards  the  discharge 
tho  bond. 

ral  Average. 

jsel  bound  on  a  voyage  from 
yrna  to  Boston  met  with  sea- 
aagc,  to  repair  which  she  took 
board  two  carpenters  from  a 
ilic  ship,  and  delayed  a  few 
ra  at  sea  to  make  repairs,  in 


Vronoli* 


General  Average 


Same  as  English. 


As  General.  All  the  expenses  ii- 
curred  for  delay  from  the  day  it 
has  been  decided  after  deliber- 
ation of  the  crew,  the  ship  was 
to  go  into  a  port  of  refuge  up  to 
the  day  the  ship  commences  her 
repairs,  and  from  the  day  she 


soo 


GENERAL  AVERAGE, 


BxpenBOs. 


(4)  —  of  delay  at  the  termination 
oftho  adventure. 


(6)  —  of  delay  when  frozen  up  in 
a  port  of  refuge. 


TBnglinh  Fraotioo. 


Not  General  Average. 


Not  General  Average.* 

Mr.  Arnottld  (p.  918|  says  :— 
**  Where  a  ship,  for  the  general 
safety,  has  put  into  a  port  of  dis- 
tress to  repair,  and  while  there 
is  frozen  up  for  the  wintpr,.tho 
increased  expense  of  wages  and 
provisions  occasioned  by  this 
delay,  is  allowed  to  be  General 
Average  in  America  ;  but  it  i» 
apprehended  that  it  would  only 
be  so  considered  in  this  country 
when  the  loss,  which  the  ship 
went  in  to  repair,  was  itself  of 


EXPENSES. 


SOI 


Axneiican. 


stead  of  putting  into  port  for 
this  purpose.  The  underwriters 
in  Boston  made  no  objection  to 
paying  the  expenses  of  this 
delay. 
Such  a  case  is  not  at  all  distin 
guishable  in  principle  from 
going  off  the  course  to  seek  a 
port  of  necessity. 

2  Phillips,  p.  103 

A  ship  being  detained  at  Liver- 
pool, her  port  of  destination,  af- 
ter the  cargo  was  delivered,  to 
repair  damage  sustained  before 
it  was  unloaded,  Mr.  Chief  Jus- 
tice Thompson,  of  New  York, 
said  :  **  The  expenses  during 
the  time  the  vessel  was  detained 
at  Liverpool  cannot  be  brought 
into  General  Average.  They 
were  not  incurred  for  the  benefit 
of  cargo  or  freight.  The  cargo 
had  been  delivered,  and  the 
freight  earned,  before  the  ex- 
penses in  question  were  in- 
curred." 
DufJiam  V.  Comm'l  Ins.  Co,^ 

11  Johns,  315. 


*Mkj  by  th«  vessePs  being  frozen 
np  in  the  regular  course  of  the 
Toyagc  is  not  a  case  of  General 
Average.  But,  if  a  vessel  is 
froicn  up  in  a  port  where  the 
nmster  put  in  voluntarily  to  re- 
pair, the  expenses  of  detention 
during  the  time  of  her  being 
frozen  up  are  a  part  of  the  Gen- 
end  Average. 


French. 


finishes  her  repairs  up  to  the 
day  she  has  come  back  to  the 
same  longitude  and  latitude,  or 
about  where  the  first  delibera- 
tion took  place. 

Bordeaux, 


See  general  answer  to  question  (3). 


See  general  answer  to  question  (3). 
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GENERAL  AVERAGE. 


(6)  —  in  the  ordinary  course  of 
the  voyage. 

(7).  —  of  quarantine  on  usual 
course  of  voyage  whether 
of  a  usual  or  unusual  length 
of  time. 

Goods  or  money  paid  as  ran 
Bom  to  Pirates  for  the  whole 
interest 


Enfflish  Practioe. 


[0]  —        —  to  a  public  enemy. 


the  nature  of  General  Average." 
Not  General  Average. 


Not  General  Average. 


If  a  merchant  vessel  be  captured 
by  a  public  enemy  it  is  not  al» 
lowed,  for  national  considera- 
tions, to  ransom  her ;  conse- 
quently a  sum  of  money  paid  for 
the  ransom  of  the  whole  co- 
adventure  could  not  lie  recov- 
ered from  the  several  parties 
as  General  Average  in  a  court 
of  law  or  equity,  out  the  same 
consideration  does  not  apply  to 
a  pirate  or  private  marauder: 
and,  therefore,  money  given  to 
the  captor  by  way  of  composi- 
tion to  effect  the  release  of  the 
vessel  and  cargo  is  properly 
claimable  by  General  Contribu- 
tion. 

The  Statute  45.  Geo.  3d.  prohib- 
its  ransom  to  an  enemy ;  and 
under  this  statute  it  has  been 
held  that  if  a  master  ransoms 
his  ship  and  brings  her  home, 
the  owner  may  take  her  from 
him  without  repaying  what  he 
expended,  nor  would  the  owner 
be  obliged  to  repay  money  which 
was  borrowed  for  this  purpose. 
Parsons  v.  Scott,  2  Taunt,  363. 
And  the  master  would  not  be 
liable  for  the  debt  to  the  lender. 
Webb  V.  Brooke,  3  Taunt,  6. 
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Amonoan* 


Not  General  Average. 


Not  General  Average. 


If  a  ransom  is  made  for  the  benefit 
of  all  concerned,  it  is  clearly  a 
case  of  General  Average. 
Douglas  V.  Moody, 

9  Mass.,  548. 
Sanson  v.  Belli,  4  Dall.,  459. 


"^^dge  PhiUipsH  1336)  says  :  "  It 
iras  formerly  the  practice  to 
Tansom  vessels  captured  by  the 
pablic  enemy,  and  to  give  hos- 
tages -as  a  security  for  the  pay- 
ment of  the  ransom,  in  which 
case  the  amount  of  the  ransom, 
as  well  as  the  expenses  of  the 
hostage,  during  his  detention, 
were  settled  by  General  Contri- 
bution. But  more  recently, 
laws  have  been  enacted  prohib- 
iting compositions  with  the  pub- 
lic enemy,  and  such  composi- 
tions have  been  considered  ille- 
gal, though  not  prohibited  by 
specific  laws."    For    this   last 


Prench. 


Not  General  Average. 


Not  General  Average. 


General  Average. 


Rogron,  400. 


Illegal 


Bordeaux. 
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GENERAL  AYEBAGE. 


jBzpeiiMt. 


[10]  Expenses  of  delay  and  mak- 
ing claim  for  vessel  and 
cargo  in  case  of  capture. 


English  Praofeioe. 


[11]    Salvage  in  case  of  capture. 


Although  by  English  Costom  t3 
wages  of  the  master  and  cr< 
are  not  generally  chargeable 
General  Average,  there  is  O 
case  in  which  they  are  rigb- 
admitted  ;  and  that  is,  whe^ 
ship  having  been  captured 
detained  in  a  foreign  port,  it^ 
necessary  for   the   master  10 
some  members  of  the  crew 
remain  with  her  for  the  purptf 
making    and    substantiating 
claim  for  her  restitution,  toge* 
er  with  the  release  of  her  car" 
But  if  the  ship  be  only  detain: 
under   an   embargo,  the  wa^ 
are  not  allowed,  and  remain 
the  owner's  charge. 

General  Average. 


EXPJBNSES. 
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proposition  ^o  anthorify  is  cited 
ij  the  learned  authori  and  Judge 
Parsons,  says  he  is  inclined  lo 
donbt  whether  it  be  correct  on 
principle  or  authority.  This 
Terj  able  writer  on  Maritime 
Law  (vol.  1,  page  298)  says 
"  We  have  no  doubt,  that  a  ran- 
som paid  in  good  fsuth,  to  any 
captor,  whether  piratical  or  bel- 
liffcrent,  would  oe  regarded  in 
this  country  as  an  average  loss." 

General  Average. 
Speifer  v.  New  York  Ins,  Co,, 

3  Johns,  88. 
Jumdv.  Marine  Ins,  Co,, 

'*:  7  Johns,  412. 

'^'Xhigsim  p^  Girard, 
.,.:  '^•••iur  i,..  :.4=DaU.274 
Dorrv.  Union  Ins,  Co:,  ■ 
..  •  .  8  Mass.*  B.,  494. 

i  *.  I  .* :   -  •       ' 


TIhe  expense  of  the  salvage  allowed 
fiir  recoverinff  property  cap- 
tured is  contriouted  for  m  gen- 
eral ave'raffc,  where  different 
parties  and  interests  af e  con- 
eemed,  upon  the  principle  on 
which  that  of  claiming  captured 
property  is  so  entitled. 
Williams  v.  i^uffolk  Ins,  Co^ 
.  8  Sumner's  R.,  270  and  510 
Heylyger  v.   N,   Y  Firemen's 

Ins,  Co.,  11  Johns,  85. 

20 


General  Average. 

Emerigon,  torn.  1,  p.  681. 
Code  de  Commerce, 
l,2,tit.  ll,a.  211,  n.6. 


General  Average. 
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GENERAL  AYSRAaE. 


[12]    Salvage  in  other  cases. 


When  the  situation  of  a  ship  is 
dangerous  in  a  high  degree,  and 
the  fear  of  her  loss  is  veij 
great,  the  serrices  of  extraneous 
persons  who  rescue  her  from 
that  peril,  who  drag  her  off 
rooks,  disentangle  her  from  sur* 
roundine  sands  or  who  save  her 
from  sinking,  are  regarded  in  a 
different  light  from  mere  ami<- 
once  which  is  to  be  paid  by  the 
man,  by  the  tide,  or  by  the 
hour, — and  they  go  under  the 
name  of  salvage.  When  salvage 
services  to  a  ship  and  her  cargo 
are  paid  for  in  one  sum,  in  ao- 
cordance  with  a  previous  agree- 
ment or  a  subseouent  compro- 
mise, by  an  awara  of  referees, 
by  the  arbitration  of  magistrates 
or  commissioners,  or  by  the  de- 
cision of  the  Admiral^  Court, 
that  amount  is  fr^uently  al* 
lowed  to  form  an  item  of  the 
General  Contribution,  and  is  di* 
vided  on  tho  same  values  as  the 
other  common  interests.  But  if 
special  valuations  of  ship,  goods, 
and  freight  were  made  by  or  for 
the  arbitrators.  Admiralty  Oonrt| 
&c.,  for  the  purpose  of  oomiug 
at  a  decision,  it  is  the  better 
plan  to  adhere  to  those  valua- 
tions in  dividing  the  salvage. 
And  if  the  arbitrators,  &o.,  spe- 
cifically name  a  separate  sum  of 
salvage  to  be  paid' on  each  of 
the  interests,  those  sums  should' 
in  most  cases  remain  undis- 
turbed and  separate  in  the  ad- 
justment. 

Hopkins,  4L 
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When  a  ship  and  cargo  are  sayed 
together,  as,  by  lightening  the 
thip,  carrying  out  ancbors,  &o., 
the  total  salvage  is  apportioned 
upon  the  ship  and  cargo,  accord- 
ing to  their  respective  values 
But  when  the  ship  is  wrecked 
and  lost,  the  interests  are  there- 
by dissociated,  in  as  much  as 
«e  different  articles  of  the 
cargo  are  likely  to  belong  to  dif- 
ferent owners,  each  separate  ar* 
tide  of  the  cargo  saved  ought, 
as  near  as  may  be,  to  bear  its 
own  expense  of  saving,  so  that 
dry  cotton  belonging  .to  one 
owner  shall  not  pay  for  saving 
wet  cotton  belonging  to  another, 
nor  silks  pay  for  saving  railroad 
iron.  Articles,  however,  of  the 
same  kind,  saved  at  the  same 
time,  by  the  same  salvors,  in  a 
nmUar  condition,  may  generally 
be  charged  with  the  same  rate 
of  salvage.  So  too,  in  such 
eases,  the  wharfage,  storage, 
labor  bills  in  landing  and  storing 
tiie  goods  saved,  ought,  as  near 
as  may  be,  to  be  charged  to  the 
•eparate  articles  saved,  so  that 
floods  of  ffreat  value  and  little 
Sulk  shall  not  be  made  to  pay 
the  expenses  on  goods  more 
bulky  and  less  valuable.  Ex- 
penses of  sale  should  be  charged 
to  the  goods  sold.  In  such 
eases,  however,  the  notary's  fee 
fer  noting  and  extending  the 
master*!^  protest,  cost  of  docu- 
■lents  useful  to  all  the  parties 
interested,  and  the  costs  of  sal- 

2f^  suit,  instituted  by  all  the 
vers  conjoined,  against  all  the 
property  saved,  are  ordinarily 
rated  as  common  charges  and 
apportioned: 


Qeneral  Average. 


Bordeaux. 
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GENSUL  AYSBAGE. 


Expenses  at  a  Port  Of  Bbvuoe. 

[13]  Inward  Port  Charges,  such 
as  towage,  pilotage,  lights, 
dockage,  health  fees,  &c., 
&c.,  when  a  vessel  is  driven 
there  by — 

Damage  to  herself; 

Sickness  of  crew ; 

Want  of  water  or  pro- 
visions ; 

Damage  to  or  shifting  of 
cargo; 

Pumps  choking ; 

Postages ; 

Notarial  fees ; 

Adjustment  fees ; 

Brokerage. 


IDngUih  Prtotioa. 


All  General  Average,  when  •ligi- 
nal  cause  of  putting  into  po|t  if 
unavoidable.  But  if  the  vewel 
only  go  into  port  in  conaeaa^nee 
of  contrary  and  foul  wincU  1>^' 
expenses  are  not  considered 
General  Average  Charges,  bafc 
merely  expenses  incidental  to 
ordinaiy  navigation,  and  for 
which  the  owner  alone  is  re- 
sponsible. 


[14]  Commissions  on  advances 
for  general  average  pur- 
poses. 


[15]    Commissions  collecting  Gen- 
eral  Average. 

[16]  Interest  when  oharffed  on 
advances  for  Genenl  Aver 
age  purposes. 


(General  Average. 

When  a  merchant  or  agent  makes 
the  disbursements  he  charges  * 
commission  for  advance  oifoniB' 
This  is  applied  as  a  per  oentago 
to  all  the  columns  of  disbttiae- 
ments.  His  travelling  and  odisr 
small  expenses  usuiuW  belong 
to  General  Average.  The  ageat 
very  commonly  makes  a  charge 
for  his  trouble  and  attendanoe* 
his  general  supervision  of  ^^ 
business^  correspondence,  i^'* 
this  is  most  frequently  chaxS®^ 
to  General  Average  in  one  0^0^ 

Not  allowed. 


General  Average* 


BXPBN0BS. 


SUV 


AnMrfoiii. 

"-^ 

* 

ft  ship  pats  into  port  in  con- 
once  of  any  disaster  Qen- 

8m  Hand  Book,  page  92. 

SameMSnglidL 

1  Airerage. 

Qenetal  ATorage. 

1  Average. 

» 

ilATerage. 

General  ATMige. 
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GENEBAL  AYBBAaE.v 


At  a  Port  or  Rbfuob. 

Expenses  disoharfiiig  oirjio  and 
carr jing  to  a  point  of  safety. 

[17]  —  to  repair  ship. 


[18]  —  to  oool,  &o.,  oargo. 

[19]  —  because  pomps  are  ohoak- 
ed. 

[20]  —  to  float  a  strandisd  ship. 


If  the  vessel  haiye  spro: 
or  have  injared  her  ke 
torn,  and  it  becomes  i 
in  order  to  ^et  at  the 

Eart,  to  discharge  the  < 
ibor  of  discharging  ii 
Average.  So  are  lig 
boat  hire  with  the  goo< 
shore,  cartage  of  uiei 
warehouse  or  other 
safety,  the  labor  taki 
into  the  warehouse,  tl 
custom-house  officers 
the  discharge  and  war 
police  or  military  ipau 
tage  from  the  ship, 
tackles,  planks,  basket 
charging,  &c.  If  the 
kept  in  the  lighters  i 
bemff  landed,  some  ] 
the  lighter  hire  is  m 
plied  to  General  Ave 
it  is  considered  that 
lighters  instead  of  a  ^ 
on  shore  is  a  more  < 
course,  and  on  the  o1 
the  increased  expense 
from  the  ship  to  the  f 
warehouse  has  been  » 
an  equitable  compensai 
should  be  made  by  the 
Stater. 

General  Average. 
Gcoieral  Average. 


General  Average. 


BXPBN8B8. 


«U 


See  MandBook,  page  92. 


haenl  Avenge, 
h&enl  Average. 

}«&enl  Average. 


General  Average  if  the  repairs  are 
ihe  oonsequenoe  of  a  voluntary 
aaerilloe. 


Oeneral  Average  in  some 
Oeneral  Average 

Oeneral  Average. 
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GENEBAL  AYBBAOIi. 


[21]  —  to   restow  when  sliifted 
by  perils  of  the  sea. 


[22]  —  to  enable  a  ship  to  enter 
a  port  of  refuge. 


[fiS]  —  to  enable  a  vessel  in  the 
ordinary  course  to  leave 
her  port  of  loa<iing. 


[24]  —  to  enter  her  port  of  desti- 
nation. 


[25]  ^  to  cross  a  bar  or  shoal  in 
her  ordinary  traok. 

[26]  —  Sag^g  a  cargo  when  it 
is  in  damaged  bags. 

[27J  —  when  it  is  in  bulk. 

i[28]  —  Airing  and  cooling  cargo. 

[29]  —  Expenses  of  cooperinff 
casKs  as  far  as  rendered 
necessary  by  discharging. 


[80]    Pilotace, 
wards. 


&o.,    &c.,    out- 


[81]    Warehouse    rent,   &c.,  on 
cargo  at  a  port  of  refuge. 


General  Average. 
General  Average. 
Not  General  Average. 

Not  General  Average. 

Not  General  Average. 

Not  General  Average. 

General  Average. 
Not  General  Average. 
Not  General  Average. 

Freight. 


Oargo. 

The  taking  out  of  the  cargo  whea 
it  is  necessary  for  the  repair  of 
the  ship,  is  a  subject  of  General 
Average  ;  and  so  is  its  carriage 
and  delivery  into  a  Warehouse 
or  place  of  safety.  But  bebg 
there  it  remains  at  its  own  re* 

Sonsibilitv;  and  the  rent  of 
e  Warehouse^  its  insurance 
Sinst  fire,  and  any  means 
en  to  prevent  it  from  being 
injured  or  to  improve  its  condi* 
tion  when  damp  or  damaged. 
are  expenses  char^able  jpect- 
/ea%  to  the  cargo  itse^. 


SXPBNSES, 


m 


Ayerage. 
Arexage. 


AmariOMi. 

TMBOh. 

[  Average. 

General  Average. 

Rogrm,  400. 

.  Ay^rage. 

General  Average. 

leral  Average. 

Not  General  ^Average. 

aeral  Average. 

Not  General  Average. 

leral  Average. 

Not  General  Average, 

leral  Average. 

Not  General  Average. 

leral  Average. 

Not  General  Average. 

leral  Average. 

Not  General  Average. 

Average. 

Not  General  Average. 

General  Average. 
General  Average. 
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(82)  —  when  re-sliipped  by  same 
Teasel. 

(88)  —  when  not  re-Bhipped. 

(34)  —  when  re-shipped  by  other 
vessel. 

Bb-shifpino  oa&qo  at  a  port 

OF  REFUC^. 

(85)  —  when    the  eargo   is    re< 
shipped  by  same  vessel. 


(86)  —  when  it  is  discharged  in 

consequence  of  an  acci- 
dent at  a  port  of  refuge 

(87)  —  when  it  is    shipped   by 

another  vessel. 


[88]  —  Hire  of  lighters  at  a  port 
of  refuge  to  avoid  lanaing 
cargo. 


BnglUh  Pnolioe. 

The  expenses  of  Survey  on  goods, 
carriage  to  a  kiln  to  dry  and 
back  to  the  Warehouse,  are  of 
the  same  character.  So  are 
cases  and  bags,  and  the  copper- 
age  and  other  repairs  of  pack- 
ages. 

Cargo. 

Cargo. 
Cargo. 


Freiffht. 

To  the  freiffht  are  charged  the  ex* 
pense  of  conveyinff  back  the 
goods  from  the  warehouse  to  the 
shipping  place,  the  wharfiige 
and  quay  dues,  the  liffhterage 
on  board,  the  labor  reloading, 
litevadores  restowinff,  weighing 
at  reshipment,  use  of  screws  for 
Qotton  cargoes,  pilotage  out  of 
harbor,  boats  and  men  assisting, 
steamers  towing  out,  &c. 

]?reight 


Freight,  unless  the  expense  of  re* 
shipping  it  and  the  new  freight 
exceed  the  original  freight 

If  the  cargo  be  kept  in  the  light- 
ers instead  of  being  landed, 
some  portion  of  the  lighter-hire 
is  usually  applied  to  Qeneral 
Average. 
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ABMrioaa. 

Vrenoh. 

•al  Ayerage, 

Oeneral  Average. 

ral  Average. 

General  Average. 

ral  Ayerage. 

General  Average. 

ral  Ayerage. 

General  Average. 

nl  Ayerage. 

General  Average. 

BbfidAx^  page  128. 

General  Average. 

»al  Ayerage. 

General  Average. 

• 
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GENERAL  AVXBAOE. 


Wages  of  Men  siiPLOTED  to 
Pump. 

[89]  —  when  cargo  is  on  board. 

[40]  —  when  it  is  not. 


General  Average. 
Not  (General  Ayerage. 


[41]    Wages  and    proyisions    of 

orew  during  detention  at  a 

•port  of  refc^. 


Mr.  HopkinSf  page  52,  says :  "  It 

is  in  the  particular  of  wages  and 
proyisions  for  the  ship's  oom- 

Sany  during  the  time  she  is  un* 
er  ayerage,  that  the  English 
custom  differs  from  the  Ameri- 
can and  from  nearly  all  foreign 
usaffc.  As  soon  as  a  ship's  head 
is  diyerted  from  her  proper 
course  for  the  purpose  of  gomg 
into  a  port  of  distress,  and  untu 
she  has  regained  her  homeward 
direction  uter  leaying  port,  the 
wages  and  proyisions  are  by  for- 
eign practice  churffcable  in  Gen- 
eral Ayerage.  We  reject  this 
expense  on  the  around  that  an 
owner  is  bound  by  law  to  keep^ 
hb  yessel  manned  until  she  has 
completed  her  yoyage,  and  that 
therefore  he  has  not  the  option 
of  dismissing  the  crew.  All 
that  can  be  said  is  that  the  pro- 
traction of  the  yoyage  is  an  un- 
fortunate •circumstance  for  the 
owner,  but  that  he  has  not  a 
remedy ;  that  protraction  may 
be  equally  unfortunate  for  the 
propnetoTS  of  the  cargo,  whose 
goods,  if  perishable,  may  be 
much  depreciated  by  the  delay ; 
and  they  may  lose  Uieir  market 
from  the  same  cause.  Foreign- 
ers and  some  of  our  own  epl- 


EXPENSES. 
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neral  Average. 

neral  Average,  but  applioabU 
io  Teasel  alone,  accordinff  to 
|>raotice  in  New  York  and^os* 
ion.  See  Potter  v.  Ocean  Ins^ 
3om  8  Sumner's  Rep..  27 ;  Phil^ 
ip'8  2dEd.,§1274 

neral  Average.  it.; 

See  Hand  Book,  page*.98l 


Not  Oeneral  Average. 
Niot  Oeneral  Average. 


(General  Average  if  vessel  is  jBJbjU^r 
tered  bj  the  month,  not  other- 
wise. ^ 

Rogrm,  400. 
Code  de  Commerce, 

art.  400,  §  6. 
Ordunance  de  la  Marine, 
art.  7,  TU.  des.  ao. 

BuLS  IN  Spain  as  to  Wac^bs 
AND  Provisions. 

The  20th  article  of  the  20th  chap- 
ter of  the  Ordde  Bilbao,  proves, 
that  in  Spain  the  wages  and 
maintenance  of  seamen,  in  case 
of  repairs  or  other  detention  in 
port  are  not  Oeneral  Average. 
It  enacts,  that  ^'  when  a  captain, 
by  storm,  fear  of  an  enemv,  or 
any  other  unavoidable  incident, 
is  obliged  to  go  into  a  port,  and 
to  make  some  stay  there  for  the 
purpose  of  refitting,  or  for  his 
security,  and  not  being  able  to 
procure^  the  necessary  money  on 
credit  or  upon  bottomry,  he 
aliolLlj^tc^obtiged  to  sell  mer- 
ch#||kdi«e  at  »a  l^ss,  the  damage, 
DA-tb^lkrTproved  to  have  been 
incurred^  really  for  the  general 
benefit,  is  to  be  placed  to  Oen- 
eral Average,  ajler  deducting 
that  which  has  been  applied  to 
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[42]- 


daring  detention  for  the 
purpose  of  proseoutinff 
the  voyage  on  a  decree  of 
release. 


onists  do  not  see  the  subject  in 
the  same  light,  however,  and 
claim  the  wages  and  victuals  in 
their  adjustments.  Many  of  onr 
insurance  clubs  have  followed 
their  example  and  permit  by 
their  rules  the  wages  of  ships 
under  detention  to  be  allowed 
in  the  average,  and  they  even 
arrange  a  scale  /^er  dtem  to  re- 
munerate the  owner  whose  ship 
is  detained.  Although  a  vessel 
be  unfortunately  detained  in 
some  port  all  the  winter,  ice 
bound,  the  owner  has  no  remedy 
a|^nst  his  underwriters,  and 
still  less  claim  for  contribution 
from  the  co-adventurers,  since 
there  is  no  voluntary  sacrifice 
on  his  part,  but  an  inevitable 
necessity.  The  only  question 
that  can  arise  in  the  case  is, 
whether  this  position  is  altered 
by  a  ship  beiuff  ice-bound  in  a 
port  where  she  has  been  obli^d 
to  put  in  by  circumstances  which 
make  her  expenses  going  there 
General  Average.  The  answer 
is  in  the  negative ;  for  neither 
by  our  law  or  custom  does  de- 
tention, with  the  one  or  two  ex- 
ceptions I  have  mentioned,  give 
any  claim  by  which  the  owner 
can  shift  his  burden  on  to  oth- 
ers. The  exception  which  Mr. 
Benecke  proposes  seems  to  me 
a  distinction  without  a  differ- 
ence." 

Shipowner. 
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;he  orew  are  detained  daring  Shipowner, 
elay  to  claim  a  captured  ship 
ad  cargo,  for  the  purpose  of 
rosecutioff  the  voyage  on  a  de 
ree  of  release,  the  expense  of 
keir  wages  and  provisions  dur 


the  purchase  of  provisions,  pay- 
ment of  wages  and  other  requi- 
sites for  the  vessel,  all  which 
are  to  be  held  particular  aver- 
age at  the  charge  of  the  cap- 
tain." 

Though  such  is  the  law,  the  prac- 
tice is  now  becoming  general,  to 
allow  in  (Jeneraf  Average, 
Wages  and  Provisions,'  to  all 
places  on  the  continent  except- 
ing Oreat  Britain  and  France, 
and  some  few  porta  where  the 
usage  is  known  to  be  contrary. 
If  a  vessel  is  bound  from  a  port 
in  the  Spanish  West  Indies  or 
Spanish  Maine,  and  the  loss  is 
adjusted  at  the  port  of  depar- 
ture, Wages  and  I^rovisions  are 
generally  admitted  in  the  ad- 
justment as  a  common  charge. 


OENBBAL  AYBBAOB. 


[48]  —  of  orew  when  they  <are 
discharged  as  seamen  and 
hired  as  laborers. 


JBngJiili  Fnofcioe. 


Shipowner. 


[44]  —  of  men  hired  to  watoh  or  Property  concerned, 
guard  property. 


[45]  —  of  laborers  hired  in  the 
>  ^'       place  of  seamen. 


(4«)- 


Shipowner. 


of  menrej^j^loyed^  pro-« 
mote  ^  pr^eenttto  pu 
the  Voyage  o^rWbo*ti^aij 
in  repairs  belongmg  to 
General  Average. 


(47)  Extra  wases  to  men  to  sup- 
ply the  places  of  deserters 
at  a  port  of  refuge. 

(48)  Gratuities  promised  in  time 
of  danger  to  seamen. 


Shipowner* 


The  ordinary  orew  of  a  shin  > 
not  to  be  paid  an  additional  s 
for  their  extraordinary  ez 
tions,  because  it  is  their  bouD( 
duty  to  give  their  utmost  effio 
for  the  preservation  of  the  si 
and  the  prosecution  of  i 
voyage. 


BXPiaiUBB, 
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ing  such  detention  is. to  be  ooii 
tnonted  for. 
The  eontribution  in  this  case  seems 
to  rest  upon  the  same  grounds 
as  in  case  of  delay,  and  seeking 
a  port  of  necessity,  to  refit.     | 

Qeneral  Ayerage. 


Qeneral  Average. 
Shipowner. 
General  Average. 


Not  General  Average. 

2d  Phillips,  f.K. 
Mughes  M  Ins.,  p.  1292. 

Ai  a  general  .role  gratuities  t^ 
ssilorsy  paid  or  promised,  to  iuf- 
erease  their  exertions  dttring 
peril,  do  not  constitute  an  aver- 
age loss. 

There  are  a  few  exceptional  cases, 
however,  where  the  judgment 
of  the  Adjuster  must  decide 
whether  the  circumstances  bear 
oat  some  additional  payment  to 
the  crew : — as,  for  instance, 
when  a  ship  in  a  disabled  con-i 
dition  puts  into  a  port  where 
leaks  cannot  be  stopped,  or 
where  repairs  cannot  be  effected 
without  very  heavy  expenses, 
and  it  becomes  highly  desirable 
to  reach,  if  possible,  the  place 
of  destination,  yet  the  Consul  is 
21 


Shipowner. 


Qeneral  Average. 


Shipowner. 


Not  Qeneral  Average. 


Shipowner. 


Shipowner. 
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GENlBBAL  AYBSAOB. 


(49)  Permanent  repain  to  a  ship 
at  a  port  of  refuge,  except 
of  damages  voluntarily  in- 


curred. 


(60)    Temporary       do.       do. 


Not  (General  Ayerage. 


Not  (General  Ayerage  ezoept  u 
der  certain  ciroumatancea— A 
example,  when  the  altematif 
would  be,  incurring  other  es 
penses  which  would  be  Oanan 
Ayerage. 
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linion  that  the  ship's  com- 
cannot  be  forced  to  go  to 
iipin  in  the  yessers  then 
ition; — ^in  such  a  case,  if 
ffer  of  additional  pay,  and 
lowance  of  additional  pro- 
18  prevail  with  the  crew  to 
ted  on  the  Toyage,  and  to 
ible  their  ezertionB,  the  ro- 
of such  an  arrangement 
1  justify  the  proceedings, 
he  parties  interested  womd 
ely^  object  to  a  payment 
ictive  of  so  much  aavantage 
lemselyes,  and  only  ques- 
ble  on  more  theoretical 
derations. 

Titers  on  ship, 
rmanent  repairs  of  damage 
B  ship  are  orouffht  into  the 
ral  Average  omy  in  case  of 
nng  inonrred  yomntarily. 

Mtice  with  reference  to.  re*. 
,  both  permanent  and  iem- 
y,  is,  in  New  York  and 
M,  as  follows : 
■epairs  are  made  to  a  yes- 
by  reason  of  a  voluntary 
ge  or  sacrifice,  incurred  for 
pneral  preservation,  they 
»  be  contributed  for  by  the 
ests  benefited — less  from 
anent  repairs,  the  usual 
etion  of  one-third  new  for 

by  reason  of  accidental 
M,  the  materials  of  the 
T  are  applied  to  eztraordi- 
use,  they  are  also  to  be 
ibuted  for,  subject  to  sim- 
[eductions. 

by  reason  of  accidental 
tge,  say  stranded  on  a  beach 
at  from  a  port  where  repairs 


Not  Oeneral  Average* 


Not  General  Average. 
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(61)  Diving  under  and  examining 
ship's  bottom,  to  avoid  ne- 
cessity of  discharging  cargo. 


(52)    Expenses  on  passengers 
a  port  of  refuge. 


at  Underwriters  on  passage  moil 
with  usual  olause  of  polioy. 


\ 
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«oald  be  made,  materiAls  are 
INttohased  to  enable  the  yoyage 
to  be  prosecuted,  and  preserve 
all  the  interests  from  imminent 
danger  of  destruction,  for  exam- 
ple*—canvaas  coverings^  tarred 
paper,  planks  for  sheathing  on 
the  bottom,  &c.,  all  for  tempo- 
rary  stoppage  of  the  leak,  they 
are  to  be  contributed  for  net, 
without  the  deduction. 

IHien  a  vessel  is  in  a  port  where 
repairs  can  be  made,  the  owners 
are  bound  to  make  them  at  their 
own  expense.  Repairs  only 
temporary  in  their  character, 
ean  oe  claimed  from  the  Under 
writers  on  the  vessel^  without 
the  usual  deduction  of  one-third ; 
other  repairs  as  agreed  upon  in 
the  contract  of  insurance. 

^tmporary  repairs  made  at  a  port 
of  refnee,  to  avoid  the  expense 
of  oomplete  repairs,  which  would 
greatly  exceed  those  at  the  home 
porii  being  of  no  benefit  to  the 
ttigo,  are  charged  to  Partial 
Lou  nett.  But  if  any  benefit 
itill  results  to  the  ship  from  the 
repair,  it  is  subiect  to  a  deduc- 
tion of  one-third,  like  other  re 
pairs. 

If  tails  which  have  never  been  set, 
or,  uncoiled  ropes  be  destroyed 
for  repairs,  the  ship  oWner  has 
t  right  to  claim  for  their  value 
witbmt  a  deduction  of  one- third 
new  for  old. 
Oeaeral  Ayerage. 


^hderwriiers  on  passage  money. 


General  Ayerage. 
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GENERAL  AYE&AGE. 


(58)  Bottomrj  premium  on  er 
penses  incurred  at  a  port  of 
refuge. 


(64)    Insurance  on  expenses  in- 
curred at  a  port  of  refuge. 

(55)    Landing  cargo  when  a  yes 
iel  is  wrecked  or  properly 
condemned    at    a    port    of 
refuge. 


(66)    Landing  specie  when  a  ves< 
•el  is  wrecked  or  properly 
condemned  at  a  port  of  re 
fuge. 


Xmclidi  Pnolioe. 

Not  Oenend  Average,  excepl  oq 
that  portion  of  expenses  allowed 
in  General  Ayerage. 


Not  General  Average  except 
above. 

General  Average. 


Chareed  to  Underwriters  on  specie 
on^  which  do  not  pay  for  und- 
ing  rest  of  cargo. 
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Cluurged  to  Cost  of  Funds,  and  ap- 
portioned pro  rata  among  the 
several  interests  for  whom  ex- 
penses were  incurred. 

The  same  as  bottomry  premium  as 
above. 

The  liability  to  General  Average 
continues  until  the  interests 
have  become  completely  sepa- 
rated, and  there  is  no  longer 
any  community  of  interest  re- 
maining. 

If  the  enterprise  is  not  abandoned, 
and  the  property  is  still  under 
the  control  of  the  master  of  the 
vessel,  and  liable  to  be  again 
taken  on  board  for  the  purpose 
of  prosecuting  the  voyage,  the 
common  interest  remains,  and 
whatever  is  done  for  its  protec- 
tion, is  done  at  the  common  ex- 
pense. 

Ill  Ndsm  V.  Bdmant,  6  Duer,  810, 
the  cargo  of  a  vessel  being  on 
fire,  the  master  transferred  a 
qoantiW  of  specie  to  another 
uiip,  which,  by  his  request,  con 
veyed  him  into  a  port  of  dis 
tress.  He  there  incurred  ex- 
penses in  putting  out  the  fire 
and  repairing  damages  to  the 
vessel,  the  specie  beins  mean- 
time deposited  in  bank.  The 
damace  was  found  to  be  such 
that  we  cargo  was  sold  and  the 
voyage  abandoned.  Held,  that 
the  specie  was  liable  in  General 
Average  for  the  expenses  at  the 
port  of  distress. 


Same  as  English. 


Same  as  English. 


Oaneral  Average. 


General  Average. 


ass 


GENEBAL  ATERAGS. 


Landing  Ship's    Stokbs'  nc 
GA8B  OF  Wreck. 

[67]  —  when  landed  before  car|;o 
in  order  to  facilitate  dis- 


oharge  of  cargo. 

[68]  —  do.  do.  without 

reference  to  discharge  of 
cargo. 

[69]  —  when  cargo  and  ship's 
stores  are  landed  to- 
,gether. 


General  Average. 


Underwriters  on  ship. 


General  Average. 


[60]    Interest  actually  paid  by  the 
party  advancing  me  money 

[61]  —  not  so  paid  but  charged 
by  him. 


Commission  on  .Advances. 
[62]  —  in  port  of  ownership. 


Allowable  in  General 


Not  allowed. 


HZPENSIS. 


Lyenge. 


neTj  materials  landed  to 
patr«  or  for  their  safety. 


Terige. 


iO  Cost  of  Funds.    See 
8. 


party  advanoes  money 
enses  that  are  Oenenil 
s,  there  is  no  doubt  that, 
I  he  himself  pays  inter* 
noney  advanced  by  him^ 
ntitled  to  brinff  it  into 
rage.    But  in  what  cases 

advancing  money  for 
B  of  General  Average, 
h  he  does  not  pay  inter- 

oharffe  interest,  is  not 
lettled. 
8«al  mode  of  adjustment 
York,  Boston  and  Phil- 
(,  to  allow  interest  on 
advanced  for  General 
i  purposes. 


ision  on  advances  for 
Average  purposes,  is  by 
dlowed.  But  the  owner 
ititled  to  charge  in  Par- 
Average,  a  commission 
isbursements,  or  a  com- 
n  for  his  own  services 
intending  and  managing 


General  Avenge. 


Not  General  Average. 


General  Average. 


General  Average. 


Not  General  Avenga. 
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[•8] loading,  when  ship  has 

put  back. 

[64]  —  in  iniermediaie  port. 


[66] port  of  destination. 

AoENOT  Charges. 
[66]  —  in  port  of  ownership. 


[67]  —  in  foreign  port  of  loading, 
when  ship  puts  baok.- 

[68] intermediate  port. 

[69] port  of  destination. 

[70]  —  per  centage  on  value  of 
cargo  landed. 


Allowed,  if  foreign  port 


When  a  merchant  or  agent  makes 
the  disbnrsements  he  charges  a 
commission  for  advance  of  rands. 
This  is  applied  as  a  percentage 
to  all  the  columns  of  disburse- 
ments. His  travelling  and  other 
small  expenses  usually  belong 
to  Oenerd  Average.  The  agent 
commonly  makes  a  charge  for 
his  trouble  and  attendance,  his 
general  supervision  of  the  busi- 
ness, correspondence,  &c.,  this 
is  mdlst  frequently  charged  to 
Oeneral  Average  in  one  sum. 

Allowed,  if  foreign  port 


Not  allowed. 


See  answer  to  question  64 


BXPENSSS. 
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▲iiMrloui. 

the    business    relative    to  the 
Yoyage. 

wn^ 

General  Average. 

General  Average. 

General  Average. 

General  Average. 

Not  General  Average. 

Questionable  charge,  but  gener- 
ally allowed  by  Adjusters  for 
responsibility  and    custody   of 
cargo. 

Not  General  Average. 

General  Average. 

General  Average. 

General  Average. 

General  Average. 

Not  General  Average. 

General  Average. 

If  the   master,  when  necessary, 
employs  an  agent  or  consignee, 
in  a  port  of  distress,  to  advise 
and  assist  him  in  taking  care  of 
the  property  or  in  repairing  the 
vessel,  such  agent  is  entitled  to 
be  paid  a  reasonable  compensa- 
tion for  his   services,  usually 
edled  by  merchants  a  oommis- 

General  Average. 
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sion.  The  master  has  no  aU' 
thority  to  agree  to  pay  an  nn- 
reasonable  commission.  The 
Chamber  of  Commerce  of  the 
City  of  New  York  have  recom- 
mended to  be  charged  by  the 
consignee,  in  the  absence  of  any 
agreement  to  the  contrary,  a 
commission  of  two  and  a  half 
per  cent,  on  the  value  of  the  tiv 
ifoice,  for  knding  and  reshipping 
goods  from  vessels  in  distress^ 
Whatever  weight  this  reeom< 
mendation  may  have  as  evidence 
of  what  is  a  reasonable  charge 
to  be  made  for  snch  services 
when  rendered  in  that  city,  it 
has  no  weight  whatever  as  ap- 
plied to  the  like  services  when 
rendered  in  other  places.  The 
law-merchant  has  nxed  no  par< 
ticolar  rate  of  compensation  for 
such  services,  bnt  it  allows 
quantum  meruit,  determined  in 
each  case  by  its  own  facts.  It 
is  not  competent  for  any  Cham- 
ber of  Commerce  or  an^  State 
Legislature  to  introduce  into  the 
commercial  code  any  alterations 
or  new  provisions,  which  shall 
affect  the  interests  of  non-resi- 
dents ;  and,  I  think,  that  a  gen* 
eral  practice  of  allowing  to  Uie 
master's  consignee  a  commission 
on  the  value  of  the  invoice  of  a 
carffo  for  landing  and  reshipping 
it,  IS  not  the  wisest  mode  of  de» 
termining  his  compensation,  in 
many  ports  of  the  world.  In 
Mason  v.  The  Jackson  Ins.  Co,, 
tried  in  the  Superior  Court  of 
the  City  of  New  York,  a  few 
years  since,  in  which  the  aver- 
age statement  showed  that  the 
master's  consignee,  at  New  Or^ 
leans,  had  charged  |2,400.87»| 
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[71]     EXPBNSIS    OBTTINO    ▲   8hI? 
OFF  TUB  OrOUHD. 


See  page  246,  answer  to  queitioi 
'*  Expenses  incurred  to  float  i 
stranded  ship." 
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being  two  and  a  half  per  cent, 
oommission  on  the  value  of  the 
cargo,  for  landins  and  reship- 
ping  it,  the  ship  being  in  dui- 
tress,  the  jur^  found  a  sealed 
Ferdict,  in  whioh  they  said  they 
did  not  hesitate  to  pronounce 
the  commission  charged,  "a 
most  exorbitant  and  unreasona* 
bla  charge." 

e  expense  of  disoharffing  the  Getting  a  ship  off  the  ground  is 


cargo  to  get  a  vessel  afloat  that 
has  been  accidentally  stranded, 
iivd  ^^^  of  re-loading  the  cargo, 
ind  the  other  expenses  requisite 
to  enable  the  vessel  to  proceed 
on  the  voyage,  except  uiose  at 
making  repairs,  are  in  practice 
brought  into  General  Average, 
irhere  the  vessel,*  after  being  got 
nff,  proceeds  with  the 
Dargo. 

loss  or  damage  happens  to  the 
inohors,  chains,  hawsers  or  other 
parts  of  the  ship,  in  conse- 
]nenoe  of  efforts  made  to  get  a 
itranded  ship  afloat  with  the 
Mffffo  or  a  part  thereof  in,  or 
wim  a  view  to  the  common  ben- 
sfit,  such  loss  or  damage,  if  the! 
ihip  is  a^n  set  afloat,  should 
be  apportioned  upon  ship  and 
rnr^.  But  if  the  ship  is  not 
igain  set  afloat,  the  loss  orj 
lamage  should  rest  where  iti 
tails. 

the  ship  being  actually  lost,  the 
blocks,  £Eills,  ropes  or  other  parts 
if  the  ship  are  lost  or  damaged 
in  getting  out  the  cargo,  such 
loss  or  damage,  estimated  with 
reference  to  uie  actual  value  of 
khe  articles  as  detached  mate-' 
rials,  ought  to  be  made  good  to 
the  ship  by  the  cargo  saved.      I 


General  Average. 


Rogrm,  400. 
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If  goods,  put  into  a  wrecking  yes-' 
sel  to  lighten  the  ship  off  the 
reef,  arc  lost  or  damaged,  the 
ship,  if  got  off,  should  contribute 
to  the  loss  or  damage. 
If  lost  or  damaged  by  the  fault  of 
the  wrecking  vessel,  the  wreckeri 
should  make  eood  the  loss  or^ 
damage,   though    his    liability,! 
without  payment,  will  not  exon- 
erate the  ship  from  its  contribu- 
tive  share. 
Where  a  vessel  is  stranded  during 
a  voyage,  and  thereby  the  ves- 
sel,  cargo,  and  freight  are   ex< 
posed  to  a  common  peril,  and 
expenses    arc    voluntarily    in 
curred   to   relieve    the   vessel, 
careo,  and    freight    therefrom, 
with  a  view  to  complete  the  ad 
venture  in  which  they  are  en 
gaged ;  and  by  one  continuous 
operation  all  the  subjects  are 
relieved  from  the  common  peril, 
and  the  common   adventure  is 
completed  by  the  arrival  of  the 
vessel  and  cargo  at  the  port  of 
destination,  whereby  freight  is 
earned ;    the   expenses    so  in- 
ourred  for  the  benefit  of  all  in 
terests,  are  strictly  and  purely 
General  Average  charges. 
Mofran  v.  Jones^  7  El.  and  BL, 
523;    Beoan  v.  Bank   qj 
United  States,   4  Whart., 
801 ;  Heyligerv.New  York 
Fircmcfi  Ins,  Co,,  11  Johns, 
86;    Willia?ns  V.   Suffolk 
Ins.  Co.,  3  Sumner,  610; 
Elli<;^t   tf  Others  v.  AM. 
'   ahce  Ins.  Co,,  14  Grays,  B 
818. 
Ooods  being  landed  from  a  strand* 
ship,  and  delivered  to  the  con- 
signee, do  not  cease  to  be  liable 
for  contribution  to  expenses  sub- 
22 
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Expenses  when  tbe  Vessel 
IS  Stranded  at  a  distance 

FROM  HER  DESTINATION. 

[72]  —  when  the  value  of  the  ship 
is  improved,  and  the  ship 
and  cargo  are  afterwards 
reunited. 

[73]  —  do.  do.  and  they  are 
not  reunited. 

[74]  —  when  the  vessel  is  not  im- 
proved  by  heaving  off. 

[76]  Expenses  when  the  vessel 
is  wrecked  or  stranded 
close  to  her  port  of  desti- 
nation. 


[76]     Expense    of      forwarding 

wrecked  cargo  by  another 

"*    ship. 


[77]    Expense  of  shipping  an  an 
chor  and  chain  after  a  chain 
has  parted. 


See  page  280 

Underwriters  on  ship. 
See  page  280 
Underwriters  on  ship. 

Freight. 


General  Average,  less  nsuil  i 
pense,  if  necessity  urgent 
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ABlOTlMUI. 

•e^ently  occasioned,  where  H 

can  fairly,  or  even  by  a  liberal 

i 

conatruction,  be  considered  that 

I 

all  were  involved  in  a  common 

\ 

peril,  and  all  were  saved  at  dif- 
ferent times  and  in    different 

. 

^^ 

ways,  by  efforts    or    expenses 
which  consisted  indeed  of  sepa- 
rable parts,  but  of  which  ike 

parts  were  so  connected  as  to 
form  a  whole.    Sevan  v.  Bank 

of  United  States,  4  Whart.,  801. 
See  also  NeUon  v.  Bdmtmt,  5 

Dner,  810. 

• 

Dispated. 

Oeneral  Average. 

Not  Oeneral  Average. 

i  Whart.,  801. 

Not  Oeneral  Average. 
Not  Oeneral  Average. 

• 

Oeneral  Average. 

Patter  v.  Ocean  Ins.  Co.,  8 

Sumner's    Reps.,   27,  and 

see  Phillips  an  Ins.,  ?d. 

£d.,  sec.  1412. 

• 

. 

9rei|^t  to  extent  of  original  con- 

Not  Oeneral  Average. 

• 

(net.     Extra  freight  to  cargo, 

tnd    apportioned  according  to 
bulk. 

See  Hand  Book,  page  128. 

• 

Bine  as  English. 

Same  as  English. 
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Cost  of  an  unsuitable  anchor 
and  chain  supplied  under 
such  circumstances  when  no 
suitable  anchor  and  chain 
are  procurable  there,  or  it 
forms  no  part  of  the  master's 
duty  to  get  them  there. 


(70)  Hire  of  an  unsuitable  anchor 
and  chain  under  such  cir* 
oumstances. 

(80)  Hire  of  an  anchor  and  chain 
under  such  circumstances  to 
avoid  purchasing  an  anchor 
and  chain. 

(81)  Hire  of  anchors,  cables  and 
boats  for  temporary  pur< 
poses. 

(82)  Expense  of  freeing  master 
when  arrested  for  his  own 
or  owner's  debts. 


General  Average  less  proceeds. 


General  Average. 


Not  General  Average* 


(88)    Expenses  followed  by  total 
loss. 


Not  General  Average. 

Dcbsonv.  Wilsanf 

8  Gamp.,  48( 


Allowable  as  if  followed  by  «ft V 


EXPENSES. 


841 


JLlDflriOSIl* 

!*«*. 

Sime  as  English. 

Oeneral  Average. 

Qeneral  AYeiage, 

General  Average. 

Not  Qeneral  Average. 

Not  General  Average. 

Qeneral  Average. 


Where  the  master  is  arrested  in 
the  ooorse  of  the  voyage  for 
4ebt  due  from  himself  and  his 
owners,  but  not  the  subjeot  of 
eontribution  in  Qeneral  Avenu^e 
on  the  pending  voyage,  and  we 
goods  of  a  shipper  are  sold  to 
raise  funds  to  pay  the  debt  and 
fiseharge  the  master  from  ar- 
rest^ the  interest  of  the  other 
shippers  in  the  disoharge  of  the 
master  is  not  such  as  to  subjeot 
them  to  contribution  for  the 
goods  so  sold.  The  remedy  is 
against  the  master  and  owners, 

A  distinction  is  observed  between 
a  jettison  and  expenses  incurred 
for  the  general  concern.  Con- 
tribution for  jettison  is  made 
only  in  case  something  is  finally 
laved  ;  but  actual  aq)enditures 
in  making  a  port  to  refit,  or 
elaiming  captured  property,  or 
m  repairing  damages  done  to  the 


Not  Qeneral  Average. 


Not  Qeneral  Average. 


Not  Qeneral  Average. 
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Wliat  IntcvMta  thould  Oontribute  and 


(1)     Ship— 


(2)     Cargo. 


Fnutioe. 


^The  valut  of  the  ship  for  oontriba- 
tion  is  her  value  at  the  time  of 
her  arrival  at  the  termination  of 
the  voyage ;.  but  if  she  have  mei 
with  damage  and  have  bMn  te^ 
paired  bet  ore  arriving  at  her 

Eort  of  destination,  the  value  to 
e  taken  is  her  worth  previoofl 
to  such  repair. 
Where  parts  of  the  ship  hare  been 
saorinced  for  the  general  bifneftt 
and  the  cost  of  them  is  ittide 
^ood  in  the  Average  ConlrilNi- 
tion,  the  amount  of  such  teMJ- 
ficatkm  is  to  be  added  to  Ike 
talue  of  the  ship,  noon  die  MOtte 
sround  that  the  value  of  goods 
jettisoned  must  be  made  to  ooh- 
tribute  to  the  jettison  itseUL' 


The  value  of  tfao  cargo  is  whalf  it 
has  produced,  or  would  produee,. 
at,  as  nearly  as  possiblo,  tii9' 
time  of  its  arrival.  If  it  be  ab- 
tnally  sold  there  can  bo  no  titier 
value  given  for  oontrfbntiiAi 
than  the  net  proceeds  of  tile 
sale  : — that  is,  the  gross-flOnOittt 
stripped  of  freight,  duty,  land- 
ing and  all  other  charges,  and 
brokerage.     Tho   only    charge 
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ship  for  the  general  safety,  are 
to  be  oontributed  for  ia  Oeneral 
Average,  thougb  both  the  ship 
and  cargo  are  snbseqnentlv  lost, 
and  nothing  of  either  finally 
comes  to  the  use  of  the  owner. 
This  rule  does  not  of  course  i^pl^ 
where  funds  for  these  expendi- 
tures have  been  obtained  by 
loan  on  bottomiy. 


Half  value  as  per  policy  of  insur- 
ance. 

Court  of  Bordeaux. 
As  ascertained  at  port  where  Gen- 
eral Average  is  made  up.    Court 
of  Caen, 

Rogran,  401,  417. 
Oenerally  one-half  of   appraised 
value. 


The  true  value  of  the  ship  for  con- 
tribution, is  the  amount  that  her 
hull,  masts,  yards,  sails,  rigging 
and  stores  would  produce  after 
the  sacrifice  is  made,  with  the 
addition  of  the  amount  made 
good  by  the  general  average 
contribution. 
In  case  of  voluntary  stranding, 
the  measure  of  loss  is  not  the 
value  at  the  commencement  of 
the  risk,  as  in  case  of  total  loss 
under  a  policy  upon  the  {dnp, 
but  the  value  at  the  time  when 
the  ship  is  run  aground.  The 
inquiry  therefore,  will  be,  what 
the  ship  would  have  been  worth 
to  the  owner  at  that  particular 
time,  if  he  could  have  nad  it  in 
security,  free  firom  any  impend- 
ing peril, 

When  the  average  is  adjusted  at.  Contributes  on  its  real  value  atr 
the  ]^rt  of  discharge,  the  prac-i     port  of  discharge, 
ticc  IS,  to  take  the  actual  value  Rogron^  402,  418. 

of  the  cargo  at  the  market  price.  Cargo  for  which  there  is  no  Bill  of 
stripped  of  all  the  charges  at-|  Lading  or  declaration  of  captain 
tachcd  to  it,  as  freight,  duty  and 


landing  charges.  And  if  a  jet- 
tison has  taken  place,  then  the 
estimated  proceeds  of  the  goods 
jettisoned,  taken  in  like  man- 
ner, should  be  added  to  the  net 


contributes  but  is  not  paid  i»r 
and  ought  to  be  jettisoned  first. 
Rogron,  420. 
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which  should  not  be  deducted 
either  from  a  contributing  value 
or  from  a  value  of  goods  jetti- 
soned is  the  merchant's  own  com- 
mbsion  ;  because  that,  which  is 
his  expected  profit^  was  jeopar- 
dized  when   the  goods    them- 
selves were  in  danger  ;    conse- 
quently he  was  benefited  guod 
tne  commission  bj  the  means 
which  form  the  General  Aver- 
age. 
If  the  goods  be  not  sold,  an  esti- 
mate must  be  formed  of  their 
value,  and  they  must  be  treated 
in  the  same  manner  as  if  they 
had  been  really  sold.    This  is 
called  B.  pro  forma,  or  simulated, 
account  sale. 
Mr.  Hopkins  remarks  :  "  In  every 
case  it  is  strongly  to  b^  borne 
in  mind  that  it  is  real  and  not 
fictitious  values  which  are  to  be 
adopted,   and    that    the    value 
given  in  for  contribution  is  not 
to  be  affected  by  any  value  as- 
sumed in  a  policy  of  insurance. 
Some  persons  from  ignorance, 
and   some   designedly,   give    a 
value  for  contribution  which  is 
just  within  the  policy  value,  so 
tbat  all   the   General  Average 
they  are  themselves  called  upon 
to  pay  may  be  recovered  from 
their    underwriters.      I     need 
hardly  point  out  that  when  this 
is  the  intention  of  the  assured 
in  giving  in  a  smaller  than  its 
real  value  the  act  is  simply  dis- 
honest ;  it  is  forcing  on  the  other 
contributors  a  proportion  larger 
than  what  is  due  by  them." 
The  value  of  goods  jettisoned  is  to 
be  added  to  the  value  of  what 
arrives ;  but  to  prevent  mistake 
in  the  adjustment,  it  is  better 
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le  of  the  cargo  saved.  The 
Is  must  contribute,  accord- 
to  their  value,  in  the  state 
irhich  they  arrive  at  that 
>e.  The  same  rule  is  to  be 
>wed  under  similar  ciroum- 
ces    for    disbursements,   if 

goods  arrive  in  a  sound 
e,  or  if  they  were  diminished 
rslue  by  internal  decay,  or 
tmal   damage,   previous    to 

period  at  which  the  dis< 
lements  were  made.  But,  if 
aged  goods  are  sold  at  the 
rmediato  place  to  prevent 
r  further  destruction,  the 
imount  for  which  they  were 

at  that  place,  after  deduot- 
their  special  charges,  will 
ie  sum  for  which  they  must 
ribute  to  General  Average. 


-•4i: 
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(8)    Proyisions  for  passengers  and 
emigrants. 


(4)  Animals  to  a  market. 

(5)  Passengers'  effects. 

(6)  Passage  money. 


JBnglteh  Pgactioe. 

to  show  the  distinction  betveei 
the  two. 

If  for  consumption,  do  not  con 
tribute. 


COTTtribute. 

Passengers'  personal  effects  and 
I  money  do  not  contribute  to  Gen* 
era!  Average. 

Contributes  if  at  risk. 
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Provisions,  unless  they  fofm  a  part 
of  the  cargo,  are  pnt  on  board 
for  consomption,  and  are  ex- 
empt from  contribution. 

n  Brown  v.  Stapt/leton,  4  Bing, 
119,  a  claim  was  made  by  the 
owner  of  a  merchant  ship  for 
contribution  by  provisionB^ 
which  were  shipped  by  the  Eng 
lish  government  for  the  support 
of  convicts,  who  were  Doing 
transported.  It  was  held  that 
the  claim  could  not  be  main- 
tained, on  the  ground  that  pro- 
naions  for  the  crew  and  paaoen- 
ffers  were  not  liable  to  oontri- 
bute  in  any  case.  Mr.  Phillips, 
in  his  Treatise  on  Ins.,  yoI.  2, 
§  1398,  doubts  the  correctness 
of  this  decision.  He  savs  there 
is  a  plain  distinction  between 
a  case  where  provisions  are  sop- 
plied  by  the  ship-owner  for  the 
crew  or  for  the  passengers,  and 
one  where  they  are  furnished  by 
a  shipper,  to  be  consumed  by 
passengers,  or    animals    tran- 

rrtod  for  him.  Beoanse,  in 
former  oase  the  value  of  the 
provisions  re-appears  in  the 
freight,  and  by  this,  contribu- 
tion is  made. 

Jontribute. 

)o  not  contribute. 


^ossa^c  money  contributes  to  Gen- 
eral Average  if  at  risk.  It  is 
generally  prepaid,  and  if  no  ex- 
press agreement  to  the  centra- 


Provisions  do  not  contribute. 

Rogron,  419. 
Emerigon,  ch.  xii.,  sec.  xlii.,  ilfer- 
edith^s  Ed.,  p.  493. 


Contribute. 

Do  not  contribute. 

Same  as  English. 
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BnsUih  Fraotioe. 

(7) 

Crew's  wages. 

Do  not  contribute. 

(8) 

Crew's  effects. 

Do  not  contribnte. 

(9) 

• 
Munitions  of  war. 

(10) 

Government  property. 

Ck)vemment  stores  contribute,  like 
other  goods ;  but  in  general  on 
cost    price,   as    they    are    not 
shipped  for  profit. 

Brown  v,  Stapyletan, 

4  Bing,  119. 

It  was  formerly  not  the  custom, 

Magens  says,  vol.  1,  page  172: 

"  It  is  not  customary  for  the 

« 

King's  goods  to  contribute  to 

any  Average,  nor  are  such  goods 

or  any  part  thereof,  that  may 
happen  to  be  thrown  over  board, 
paid  for."    This  was  a  case  d 

average  which  occurred  in  the 

year  1748. 

(11) 

Profits  on  cargo. 

Contribute,  included  in  value  of 
cargo. 

9 
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list  be  refunded.  If  not 
refunded,  it  is  at  risk,  and 
contribute.  In  general 
aw  in  relation  to  passage 
J  is  the  same  as  that  re- 
ing  freight. 

>oU  on  Shipp.,  878  Note.' 
Ibid,  406      " 

Ibid,  503     «• 

oontribute. 

oontribute. 


ates. 

iUd  States  v.  Wilder, 

3  Sumner,  808. 


Do  not  contribute. 
Do  not  contribute. 

V 

Do  not  oontribute. 


Rogran,  419. 


do  not  contribute  under 
lame.    It  is  obvious,  how- 

that  when  the  contribu< 
7alue  of  the  goods,  is  their 

at  the  port  of  destination, 
heir  value  as  enhanced  by 
Tansportation,  and  there- 
he  profits  are  included  in 

he  Nathaniel  Hooper, 

3  Sumner,  542. 


Same  as  English 
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TflngHih  Fnotioa. 


(14)    On  ships  chartered  out  and 
home  by  one  charter. 


If  a  ship  is  chartered  out  and 
home,  in  one  charter,  and  she 
meets  with  a  General  Average 
on  the  outward  voyage,  the 
whole  freight  for  the  round  most 
contribute.  If  the  Average 
happens  on  the  homeward  voy- 
age, then  only  the  freight  at  riu 
at  the  time  is  to  pay  its  contri- 
bution. 
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rf0UOli« 


bntes  and  receives,  if  the  yessel 
be  totally  lost. 

Col.  Ins,  Co.  V.  Ashby, 

18  Curtis,  176. 
As  to  the  praciice  which  prevails 
in  most  of  the  ports  of  the 
United  States,  for  ascertaining 
oontributorj  value  of  freight, 
see  Hand  Book,  page  149. 

Charter  parties  are  generally  wof  d* 
ed,  so  much  to  be  considered 
earned  upon  the  delivery  of  the 
outward  cargo,  and  the  balance 
on  the  delivery  of  the  homeward 
ctiTfp.  If  no  agreement  or  di- 
vision of  the  charter  is  thus 
made  in  the  written  instrument, 
it  is  the  castom  of  Adjusters  ia 
New  York  to  estimate  the 
amount  at  risk  at  the  time,  ani 
which  is  usually  computed  to 
be,  one-half  on  each  passage. 

The  authorities  on  this  point  are 
diverse  and  conflicting.  In  the, 
case  of  Slielton  v.  Brig  Maty, 
U.  S.  D.  C.  Mass.,  6  Law  Re- 
porter, 75.  It  was  decided,! 
that  if  there  is  a  charter  pfeurty,. 
and  freight  is  to  be  paid  for  the, 
round  voyage  out  and  home, 
and  the  principal  object  of  the 
voyage  is  to  obtain  a  return  ear- 
go,  if  a  loss  occurs  on  the  out- 
ward voyage,  the  freight  for  the 
round  voyage  contributes. 

In  the  case  of  Williams  v.  The 
London  Ins,  Co.,  1  Maule  ft 
Selw.,  318,  it  was  held  that  the 
whole  freight  for  a  voyage  to 
India,  and  back  to  London, 
should  contribute  towards  an 
average  which  occurred  on  the 
outward  voyage.  This  result 
was  reached  through  the  medium 
of  a  charter  party,  by  which  no 
23 


As  per  arbitration  for  the  value  of 
freight 

Bordedux. 


i 
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freight  was  payable  until  the 
voyage  was  completed,  and  the 
Conrt  attached  mnch  importance 
to  the  fact,  that  the  whole  voy- 
age was  performed.  Whether 
the  outward  cargo  was  held  to 
contribute  does  not  appear  in 
the  report  of  the  case. 

lb.  Hughes  says,  in  his  Treatise, 
298 :"  If  the  ship  be  chartered 
for  a  voyage  out  and  home,  and 
meet  with  an  accident  on  the 
outward  passage  which  gives 
rise  to  an  Average  claim,  the 
whole  freight  when  afterward! 
received  under  the  charter  par- 
ty, for  the  outward  and  home- 
ward voyages,  must  contribute 
to  the  loss." 

These  decisions,  and  this  diction 
proceed  on  the  ^und  that  it  is 
competent  to  disregard  the  ac- 
tual freight  on  board  at  the  time 
an  average  loss  occurs,  and  to 
consider  future  earnings  to  be 
freight  pending  if  there  be  a 
written  contract  therefor.  Mr, 
Amould  does  not  approve  the 
decision  in  Williams  v.  The 
London  Ins.  Co.,  and  doubts 
whether  it  can  be  supported  on 
principle.  2d  Arnould,  92^ 
and  he  says,  page  937  :  "  That 
freight  in  order  to  be  contribu- 
tory at  all,  must  have  been  pend 
ing  at  the  time  of  the  sacrifice.'* 

Vr.  Benecke,  after  citing  the  Wil' 
liams  case,  dissents  from  it,  and 
says,  that  in  his  opinion  the 
freight  in  such  eases  ought  to 
bo  divided,  and  Mr.  PhilUps,  in 
a  note,  intimatee  that  in  his 
jadgment  only  the  freight  of  the 
particular  passage  should  eon- 
tribute.  Stevens  4*  BenerJce,hj 
Phillips,  258.    Judge  Phillips. 
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Oontrlbixtory  Intereata. 


Esftlith  Pnofcloe. 


(15)    AdvanooB    on    aeoount   of  Contribute. 

freight.  It  has  been  commonly  maintauied, 

hitherto,  that  advances  of  mftoey 
inade  to  a  captain  ou  account  of 
freight  are  not  to  contnbiito  to 
General  Average.  But  in  the 
recent  case  of  UaU  v.  JofMff^^ 
in  the  Court  of  Qneen'a  Bencht 
it  was  held  that  a  custom  al- 
leged to  exist  in  London  th*^ 
Assorers  of  monej  advanced  on 
freiffht  were  not  liable  to  make 
good  a  General  Average  lo0a» 
was  no  answer  to  the  action* 
What  the  nature  of  an  advance 
to  the  captain  before  the  ship  ^ 
sailing  is,  depends  almost  en- 
tirely on  the  manner  of  makmfp 
it.  If  it  is  simply  an  advanoe 
for  expenses,  it  is  not  an  insu^' 
ble  interest  in  the  eye  of  tn^ 
law,  but  is  a  personal  debt  oi 
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the  last  edition  of  his  treat- 
f  chap.  15,  sec.  11,  states  the 
e  as  follows:  *' The  .freight 
iding  at  the  time  of  the  jetti- 
I  or  other  sacrifice  contrihutes 

the  loss  on  the  amount  ac- 
Uy  saved." 

e  case  of  Spofford  v.  Dodge^ 
Mass.,  66,  it  was  held  that 
ach  party  should  contribute 
ording  to  the  real  value  and 
3ant  of  his  interest  without 
ard  to  the  particular  contracts 
iting  to  the  voyage."  Th» 
ael  in  this  case,  was  under 
xter  on  time,  and  the  freight 
I  less  than  the  charter  money, 

the  Court  confined  the  con* 
mtion  to  the  freight,  on  the 
»ress  ground,  that  the  differ 
)c  arose  from  a  special  con* 
si  which  could  not  affect  the 
ult. 

ted. 


Vrmolia 


m 
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Contribntory.  Interests. 


EngUsli  Fraotioe. 

tho  owner  not  dependent  on  the 
safety  of  the  ship  (and  see  Ar- 
nould.  p.  261.)  if,  however,  it 
bo  olearly  stated  to  be  advanoed 
as  part  of  the  freight^  it  is  in^ 
surablc  :is  such  ;  for  in  case  the 
ship  be  lost,  that  freight  paid  ia 
advance  is  lost  also,  for  it  would 
not  be  returned  by  the  Ship- 
owner. In  fact  it  might  be  put 
in  tho  light  of  tho  person  so  ad- 
vancing having  purchased  a 
share  of  the  freight ;  and  there- 
fore the  owner  has  no  right  to 
insure  the  portion  advanoed, — 
fer  the  same  interest  in  aU  Us 
fights  cannot  be  insured  twice. 
Mr.  Hopkins,  page  83,  says  :  "  The 
current  opinion  about  this  sub- 
ject at  Lloyd's  appears  to  be 
lust  contrary  to  the  fact,  for 
it  is  commonly  stated  that  ad- 
vances, eo  nomine,  are  an  insur- 
able interest,  but  tluU  money 
advanced  on  account  of  freight 
is  not  insurable  by  t  he  merchant 
or  his  asent ;  in  conformity  to 
which  opinion  advances  are  very 
usually  insured  in  London  and 
elsewhere.  But  tho  truth  is 
discoverable  by  deciding  the 
question,  Whoso  is  really  the 
risk  of  loss  by  sea  perils  on 
these  advances  ?  On  whomso- 
ever that  contingency  rests  there 
remains  also  tho  right  to  pro- 
vide against  it  by  insurance  ;  in 
otbor  words,  ho  has  an  insura- 
ble interest.  Moreover  if  that 
interest  be  such  as  to  be  sub- 
jected to  danger  of  loss,  it  is  in- 
terested in  any  means  taken  to 
avoid  such  loss, — it  must  con- 
tribute to  General  Average." 
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[15]    Freight  when  the  goods  are 
transhipped  b;  another  yes 
sel. 


[16]  —  payable  '' lost  or  not  lost." 


[17]    Specie  in  ordinary  cases. 

When  there  is  a  Second  Gen* 
eral  Ayerage. 

[18]    Ship  for  first  General  Ayer 
age. 


[19]  —  for  second  General  Ayer- 
age. 

Freight  for  first  Genbrai* 
Average. 

[20]  —  when  result  of  expenses. 

;[21]  —  do.     do.    loss  or  damage 

122]  —  for  second  General  Aver- 
age. 


12S]  —  on  goods  re-laden  on  first 
occasion. 

J24|  —      do.     do.     not  re-laden 
on  first  occasion. 

cGargo  for  first  General 
Average. 

■  [25]     When  result  of  expenses. 

[26]        when    result  of  loss  or 
damage. 


THngllph  Praotioe. 

The  excess  of  original  freight  oyer 
transhipping  freight  and  extra 
charges  conseqnent. 


Becomes  thereby  part  of  the  yslve 
of  cargo  which  contribntes  lo- 
oordingly. 

Contribntes  at  its  fall  yalne. 


In  theory,  value  at  time  of  first 
General  Average.  In  praetioe 
her  value  at  termmation  of  ad« 
venture. 

Value  at  termination  of  voyage. 


Follows  same  rule  as  ship. 

Follows  same  rule  as  ship. 

Only  contributes  on  such  beiAi 
as  is  on  board  at  the  time  of  the 
accident. 

Contributes  to  both. 


Contributes  only  to  first  General 
Average. 


Same  rule  as  ship. 
Same  rule  as  ship. 
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1 


df  of  freight  earned,  which 

Id  be  the   original  freight 

the  cost  of   transhipping 

0. 

at  risk  does  not  contrihul^ 
"eight. 


bntes  at  its  fiill  yalue. 


The  freight  as  estinmted  by  arbi- 
tration. 


ui  English. 


isSpgU^h. 


ilf  of  freight  at  risk, 
ilf  of  freight  at  risk. 
ilf  of  freight  at  risk. 


iflk  on  both  occasions,  con- 
ites  to  both. 

risk  does  not  contribnte. 


at  port  of  destination. 

finally  sayed  at  port  of  des« 
tion. 


As  English,  at  its  fbll  Talne. 


Same  as  English. 
Same  as  English. 

Same  as  English. 
Same  as  English. 
Same  as  English. 

Same  as  English. 
Same  as  EnglisL 


Same  as  English 
Same  as  English. 


Bcfdeauz. 


Bordeouz. 


\l 
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Oontrlbutorj  Interetts. 
—  for  second  General  Average. 


TBngHih  Fnotloe. 


[27]  —  if  on  board  when  it  takes  Contributes, 
plaoe. 


128] 


if  not. 


[29]    Property    recovered    after 
Jettison. 


[80]    Property  sacrificed  on  first 
General  Average. 


[81]    Cargo  on  deck. 


Does  not  contribute. 

Goods  jettisoned  still  belong  to 
their  former  owners,  and  if  re- 
covered from  the  sea,  may  be 
reclaimed  by  them  on  paying 
the  expenses  of  salvage.    • 


Contributes  to  all  subsequent  Gkn- 
eral  Average. 


Contributes. 

And  in  practice  when  carried  ac- 
cording to  usage  and  custom  of 
trade,  is  also  contributed  for; 
but  general  contribution  not 
binding  on  the  Underwriter,  un- 
less his  consent  to  risk  of  deck 
cargo  has  been  specially  ob- 
tained. 

Mr.  Amould,  p.  888,  says  :  "  But 
the  most  important  exception 
(f.  e.,  to  contribution),  is  that  of 
ffoods  carried  on  deck,  which,  as 
Uiey  tend  to  embarrass  the  nav- 
igation, are  not  contributed  for, 
if  jettisoned,  unless  they  are  so 
carried  according  to  the  com- 
mon usage  and  course  of  trade 
on  the  voyage  for  which  they 
are  shipped.  On  proo!^  how- 
ever, of  such  usage,  they  are 
contributed  for,  if  jettisoned, 
like  other  goods  ;  ana  no  notice 
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Contribates 


Does  not  contribate. 

If  goods  are  jettisoned,  and  after 
wards  recovered,  not  their  whole 
yalue,  but  only  so  much  thereof 
•8  is  lost  by  the  jettison  and 
damage  thence  arising,  added  to 
the  expense  of  recovering  them, 
is  to  be  contributed  for. 


IBYdnoIi* 


Contribates  to  subseqnent  General 
Average. 


Deok-loadf  thoogh  not  contribnted 
for  in  General  Average  when 
sacrificed,  must  contribute  for 
the  sacrifice  in  addition  to  its 
own  special  expenses  or  charges 

Deck-load  is  usually  at  its  own 
risk,  and  must  pay  its  own 
charges ;  these  are  called  special 
charges,  and  must  be  deducted 
from  the  net  value  before  con- 
tributing to  the  General  Aver- 
age. 

It  is  a  general  rule  that  cargo  car- 
ried on  deck,  if  jettisoned  is  not 
contributed  for  in  General  Aver-| 
age,  because  it  is  assumed  to- 
embarrass  the  navigation  of  the{ 
vessel,  and  the  property  itself  is' 
neculiarly  exposed  to  hazard. : 
Modem  authorities,  however, 
have  admitted  exceptions  to  thei 
rule,  and  have  held  that  goods 
thus  stowed  according  to  the  es-j 


Same  as  English. 

Same  as  English. 

The  Ordinance,  art.  22,  tit.  Dujet^ 
says :  *;  If  the  effects  jettisoned 
are  recovered  by  the  owners  af- 
ter contribution,  they  shall  be 
bound  to  return  to  the  master 
and  those  interested,  what  they 
have  receivied  in  the  contribu- 
tion, less  the  damage  still  re* 
maining  to  them  from  the  jetti- 
son and  the  expenses  of  the  re- 
covery." 

Does  not  contribute  to  further 
General  Average. 

Rogron,  425. 

Do  not  contribute  unless  for  coast- 


ing voyages. 

Custom  of  Bordeaux 

Code  de  Commerce^  art.  421,  pro- 
vides :  "  The  effects  laden  on 
deck  of  the  vessel  contribute,  if 
saved.  If  they  be  thrown  over- 
board or  damaged  by  the  jetti- 
son, the  owner  is  not  admitted 
to  make  a  demand  of  contribu- 
tion ;  his  only  remedy  is  against 
the  mnst^r." 
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Oontributorj  lutavMtii 


TnTigllith  Fnotloe. 


TmV  AT  WHICH  THB  VALUE  OF 
THE  CONTRIBUTORT  InTER- 
E8TS  SHOULD  BE  FIXED. 

[82]  When  the  General  Average 
is  the  result  of  loss  or  dam- 
age to  ship  or  cargo. 

When  it  is  the  result  of 

EXPENSES    incurred,     VIZ  :  I 


[88] when  no  subsequent 

accident  occurs. 


[84] 


when  a  subsequent 
accident  does  occur 
and  the  value  of  prop- 
erty saved  is  more 
than  the  amount  of 
General  Average. 


to  the  underwriters  of 
istence  of  such  custom  i 
sary  in  order  to  make  t] 
ble  ;  they  being  bonnet 
the  usage  of  the  particulf 
Thus,  carboys  of  vitriol, 
on  the  voyage  between 
and  Quebec,  and  pigs  1 
London    and  Watenon 
been  contributed  for,  affc 
son,  though  carried  on  c 
usa^e  of  trade,  being  pi 
each  case,  so  to  carry 
He  supports  his  Staten 
reference  to  the  great 
writers  on  Insurance,  Ei 
and  Valin,  and  by  the  .' 
decisions  in  the  causes  c 
V.  Thwaites,  Da  Costa 
mends,   Gould  t;    01iv< 
Milward  v.  Hibbert. 
The  English  underwriten 
ever,  do  not  take  these  d< 
to  be  conclusive,  or  adn 
the  principle  is  yet  settli 


Termination  of  the  adventu 


Termination  of  the  adventa 


After  the  first  accident  an 
vious  to  the  second. 
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A  iniwrloftii* 

tablislied  usage  of  a  trade,  when 
jettisoned,  maj  ^e  a  just  foun- 
dation for  a  olaim  io  be  conirib< 
uted  for. 


Vrenob* 


f  «rmination  of  the  adventure. 


Same  as  English. 
See  sections  18  and  19. 


Same  as  English. 


Same  as  English. 
Same  as  English. 
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GENERAL  AYBEAGE. 


Contributory  InteretU. 

[86] the  value  of  property 

finally  saved  is  less. 


FoouBiary  ValuM  AUowabla. 

(1)  General  Average  under  one 
per  cent. 

Ship's  Stores  or  Materials 
sacrificed. 

(2)  When  replaced  on  or  before 
termination  of  adventure. 


•"«g^<«>«  Fraotioe. 

The  value  of  the  property  finally 
saved  is  set  off  against  the 
amount,  and  the  balance  distrib- 
uted over  the  estimated  valaes 
of  the  property  as  if  the  acci- 
dent had  not  happened. 


Allowed. 


(8)    When  not  replaced  until  sub- 
sequently thereto. 


(4)    In  case  of  total  loss  from  vol- 
untary  stranding. 

(6)    When  the  vessel  is  wrecked 
before  they  are  replaced. 


FrEIOHT  on  goods  JETTISONED. 

(6)  —  when  the  vessel  is  not  un- 

der charter. 

(7)  —  when  under  charter. 


Expense  of  replacing  them  less 
usual  deductions  —  one-third 
new  for  old  on  repairs,  &c. : 


Estimated  cost  of  replacing  at  ter- 
mination of  adventure  if  actoal 
cost  exceeds  estimate,  otherwise 
aQtual  cost. 

No  contribution. 


The  amount  thev  would  probablj 
have  realized  had  they  been  on 
board  when  the  vessel  is 
wrecked. 


Freight  as  per  bill  of  lading. 
Freight  as  per  bill  of  lading. 
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Mr 


UnBettled  in  practice. 


Allowed. 


Expense  of  repairing,  less  one- 
mrd.  •  But  if  sails  which  have 
never  been  set,  or  uncoiled  rope, 
be  destroyed  for  repairs,  the 
ship-owner  has  the  rieht  to 
claim  for  their  value  without  a 
deduction  of  one-third  new  for 
old. 


8tme  as  English. 


Tbrenoh. 


Same  as  English. 


Not  allowable. 


Same  as  English. 


Rogran,  408. 


Allowable  as  per  surveyor's  esti- 
mation. 


Qeneral  Average,  even  if  vessel  ^  No  contribution, 
be  totally  lost,  but  goods  saved.! 


Same  as  English. 


No  contribution. 


Same  as  English  practice.    Actual  Same  as  English, 
freight  lost  by  sacrifice.  j 

8«me  as  English     Actual  freight  |  As  per  charter  party, 
lost  by  sacrifice.  | 


GENERAL  AYBILAQE. 


Fdooniary  Values  Allowable. 

(8)  —  and  the  freight  per  bill  of 

lading  is  less  than  that  an 
der  charter. 

(9)  —  when  it  is  more. 


(10)  Freight  when  a  jettison  is 
followed  by  subsequent  ac< 
cident. 


(11)  When  a  vessel  is  subse 
quently  wrecked  and  the 
cargo  is  forwarded  by  other 
vessels, 


(12)  When  the  goods  jettisoned 
must  have  been  left  behind 
if  not  jettisoned. 

(18)  When  the  goods  are  shipped 
in  place  of  those  jettisoned 
at  a  port  of  refuge. 

(14)  When  goods  are  so  shipped 
but  not  to  replace  jettisoned 
goods. 

Caeoo. 

(15)  In  ordinary  cases. 


(10)    Gk)ods  sold  to  arrive. 

(17)    When  the  vessel  puts  badk 
to  port  of  shipment. 

JsTTISOKfit)  FOLLOWXD  BT  TO- 
TAL LOSS   OF  SHIP  fc  OAnOO 


SngUsh  Fnetioe. 


Freight  as  per  bill  of  lading. 


Freight  as  per  bill  of  lading. 

The  probable  freiffht  that  woald 
have  been  earned  under  the  bill 
of  lading  had  the  jetiison&ot 
taken  place. 

As  above. 


As  above. 


The  net  freight  so  earned  is  de« 
ducted  from  that  allowed  for 
jettison. 

It  is  not  deducted. 


The  majrket  value  at  port  of  desti- 
nation (U  the  titneit  icouldhe0 
been  delivered  there,  less  ^ 
charges  that  would  have  been 
incurred  on  it  if  not  jettisoneo. 

As  above. 

As  ybove. 
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U9 


Amerioan. 

VMaoh. 

18  English.    Actaal 
by  sacrifice. 

freight 

As  per  eharter  party. 

IS  English.    Actaal 
by  sacrifice. 

freight 

As  per  charter  party. 

18  English  practice. 

As  per  charter  party  if  the  ship 
is  under ;  for  other  cases  as  per 
biU  of  lading. 

A  English. 

As  above 

s  English. 

As  above. 

a  English. 

Same  as  English,  not  by  law,  but 
according  to  custom. 

Custom  of  BordecuiX. 

A  English. 

Same  as  English. 

■  English  practiee. 

Same  as  English. 

■  English. 

Same  as  English. 

■  English. 


Same  as  English. 
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Paonniary  VaIum  Allowable. 

(18)  —  if  it  does  not  save  from 
the  then  danger. 


(19)  —  if  it  does  save  from  the 

then  danger  bat  ship  and 
cargo  are  afterwards  lost 

(20)  Jettison  followed  by  wreck 
of  vessel  but  not  of  cargo. 


(21)    Do.       of  damaged  goods. 


(22)    Do.      of  goods  misdesoribed 
bj  bill  of  lading. 


(23)  Do.  of  sound  goods  which 
could  not  ha  ve  reached  their 
destination  sound  if  not  jet 
tisoncd. 

Cargo  sold  to  pay  expenses 
When  allowed  a  r  all  in 
General  Averaoe 

(24)  —  when  sold  at  a  lower  price 

than  they  would  probably 
have  realized  at  the  port 
of  destination. 

(25)  —  when   sold    at  a   higher 

price  than  they  would 
have  probably  realized  at 
port  of  destination. 


(26)     When  the  vessel  is  subse- 
quently lost  with  her  cargo, 


Snslish  Praotioe. 


No  contribation. 


No  contribution. 


What  the  goods  would  have  real- 
ized if  on  board  at  time  of 
wreck. 

The  probable  value  at  port  of  des- 
tination if  delivered  there. 


Their  probable  net  proceedfl  *t 
port  of  destination  if  not  jetti- 
soned. 


The  probable  net  prooeeds  at  P^^^^ 
of  destination. 


Net  proceeds  of  the  sale  after  de- 
ducting the  freight  the  rii»^ 
owner  would  have  earned  h*^ 
the  ^oods  arrived,  but  if  the  de- 
duction of  freight  leaves  a  lo^' 
then  to  follow  rule  above. 


YALVSB  ALLOWABUi. 


871 


Amorloss* 


tribution,  if  followed  by  ao 
total  loss   of  vessel  and 


itribntion,  if  followed  by 
il  total  loss  of  vessel  and 


B  English. 


le  resnlts  at  port  of  desti- 
n  if  not  jettisoned. 

2  PhiUips,  p.  130-8. 

value  to  be  clearly  proven, 
t  as  freight. 


le  results  at  port  of  desti- 
•n  if  not  jettisoned. 

2d  FhiUipe,  p.  130-8. 


jibable  net  prooeeds  at  port 
mtination,  less  what  they 
produce,  showing  net  loss, 
treated  as  "  cost  of  funds.'' 

)bable  net  proceeds  at  port 
fltination. 


JnTBlUlll. 

No  contribution. 
No  contribution. 
Same  as  English. 
Same  as  English. 


Are  contributed  for  at  the  value 
as  deseribed  in  bill  of  ladinff  as 
lower  than  real  value,  and  at 
real  value  if  desciybed  as  higher. 
JtogTorij  418. 

Same  as  English. 


Same  as  English. 


n. 


t 


paid  at  their  net  proceeds 
e  port  where  sold. 

%iPhiUips,  135.1 


372 


OmnULVL  AYIBAOB. 


Pesuniftiy  ValoM  AUowaUe. 

(27)  When  the  veMel  retums 
home  after  jettison  of  her 
whole  cargo  and  the  voyage 
broken  up. 


(28)  Lobs  on  cargo  by  sale  to  pay 
expenses  when  General 
Average  and  the  vessel  lost. 

(29)  Provisions  for  Emigrants 
and  Passengers. 

A^iuatmant. 

▲t  what  place  ouffht  the  Average 
to  be  adjusted  f 


SngUah  Ffaotioe. 

Question  very  uncertain. 

Would  the  captain  have  a  rig^t  to 
pursue  his  voyage  with  empty 
vessel  and  demand  his  freipit, 
and  in  such  case  the  cargo  be 
estimated  at  port  of  deiwiiA- 
tion? 


Gosi  of  replaoiBg. 


The  instant  a  saorifioe  has  baes 
made  or  an  expense  incurred 
for  the  eeneral  eood,  it  becomes 
a  debt  due  by  u\  the  benefited 
parties  to  him  by  whom  the  loss 
IS  sustained  or  the  disburBMiMi|( 
has  been  made.  But  aoeaUi- 
bntion  by  all  parties  towtrdi 
that  loss  or  outlay  may  not  be, 
and  generally  is  not^  convenieot 
or  even  practicable  at  the  mo- 
ment, and  it  must  be  deforred 
till  some  aftertime.  That  tiine 
is  usually  the  arrival  of  the  ship 
at  her  port  ef  destinatian.  BA 
if  the  oceurrence  ^rtiiok  iiTOi 
rise  to  a  CkiM^al  AveFage/W* 
pen  in  an  earl^  part  of  tbs  vov 
age  and  occasion  the  return  of 
the  ship  to  her  port  of  sailisg» 
or  some  other  port  aopssmblf  ^ 
the  owner  and  the  shif^if  ^ 
the  cargo,  it  is  often  convemei^ 
that  the  General  Average  Oott- 
tribution  should  be  madia  there» 
and  not  delayed  till  the  vesser^ 
arrival  at  her  destined  port,  t^ 
this  instance  a  different  nts^ 
must  be  set  on  the  oontribttoiy 
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Treight  not  earned. 

Carso  valued  at  invoice  cost. 

2d  Phiaips,  129. 


Yalae  of  the  goods  at  the  port 
where  sold. 

2d  PhilUps,  186. 


Same  as  English. 


The  proper  time  and  place  for  ad- 
justing a  General  Average  loss, 
IS  on  the  arrival  of  the  ship  at 
her  port  of  destination.  There 
the  proprietors  or  representa- 
lives  of  proprietors,  of  all  the 
property  will  be  found  ;  there  a 
uniform  scale  of  value  can  be 
adopted  as  the  basis  of  contri- 
bution ;  and  there  the  means 
will  exist  for  enforcing  payment 
should  any  of  the  contributors 
resist  the  claim  for  their  quota. 

In  Lmng  v,  Neptune  Ins.  Co.,  20 
Pick.,  411,  it  was  held,  that  an 
adjustment  and  settlement  of 
General  Average  at  the  port  of 
destination  binds  the  parties, 
though  it  may  be  made  on  prin- 
ciples different  from  those  which 
govern  where  the  policy  was 
made. 

In  Barnard  V.  Adams,  10  Howard, 
U.  S.  Sup.  Ct.  Reps.,  270,  807, 
the  Court  said :  '*  The  place 
where  avcrnge  shall  be  stated  is 
always  dependcut  more  or  less 
on  accidental  circumstances,  af*. 
feoting  not  the  technical  termi-l 


Ihrenoh. 


Value  of  at  port  of  discharge. 

Rogran,  417,  419. 
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interests.     It  will  be  the  cost 
of  all  of  them  at  the  time  of 
sailiDgi  less  any  diminution  of 
value   by  the   accident  or  sea 
damages.     And  although  this  is 
not  strictly  the  correct  method 
of  valuation,  there  is  little  to 
object  to  it;  since  all  the  inter- 
ests are  subjected  to  the  same 
treatment.-    As  to  the  freight, 
an  exception  is  made  in  its  &- 
vor,  and  an  estimate  is  formed 
of  what  it  would  produce  net 
when  the  voyage  shall  have  been 
completed. 

Hopkins,  p.  74. 
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nation  of  the  voyage,  but  the 
actual  and  practical  closing  of 
the  adventure." 

Judge  Phillips,  in  his  valuable 
work  on  iuHurance,  states  as  a 
rule,  that:  "Where  different 
parties  are  concerned  in  a  Gen- 
eral Average,  the  jurisdiction  of 
the  adjustment  is  at  that  port  of. 
delivery,  at  which  their  inter- 
ests are  to  be  separated." 

2  PhiUips,  k  1413. 

Judge  Parsons,  in  his  treatise  on 
Ibritime  Law,  seems  to  take 
the  same  view,  referring  to  the 
foreffoing  rule  as  laid  down  by 
Phiuips,  he  says  :  "  This,  in- 
deed,  is  the  port  of  destination 
for  those  goods  which  are  to  be 
delivered  there.  And  the  rule 
would  be  the  same  in  substance, 
if  it  were  that  the  adjustment 
should  be  made  at  the  first  port 
of  delivery  of  any  of  the  inter- 
ests concerned." 

1  Parsons,  882. 

Though,  as  I  have  stated,  it  is 
customary  where  the  vessel  ari 
rives  at  her  port  of  destination, 
and  delivers  her  cargo  there, 
that  the  loss  should  be  adjusted 
at  that  place  and  in  conformity 
with  the  rule  there  prevailing ; 
still  it  does  not  follow  that  it  is 
not  competent  for  an  adjustment 
to  be  made  in  any  other  port. 
It  is  well  settled,  that  the  mas- 
ter has  the  power,  and,  indeed, 
it  is  his  duty  not  to  deliver  any! 
contributory  goods  to  their  own-j 
ers  until  their  share  of  contri-, 
bution  is  paid  or  secured  to  him 
for  the  benefit  of  the  party  to 
whom  it  belongs.  This  implies 
and  requires  a  previous  adjust- 
ment ;  and  there  can  hardly  be; 
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As  to  the  liability  of  Underwriters 
to  pay  General  Average  accord- 
ing to  Foreign  Adjustments. 


BnsUah  FnMMott. 


In  deliyering  the  opinion  in  Si- 
numds  v,  Wfiite,  2  B  &  C,  805, 
Abbott,  C.  J.,  said  :  '*  The  ship- 
per of  goods  tacitly,  if  not  ex- 
pressly, assents  to  General 
Average,  as  a  known  mariiiine 
usage,  which  may,  according  to 
the  events  of  tne  voyaffe,  be 
either  beneficial  or  disaoVatita- 
^ous  to  him.  And  by  assent- 
ing to  General  Average,  he  must 
be  understood  also  to  assetit  to 
its  adjustment,  and  to  this  ad- 
justment at  the  usual  and  pr<^er 
place ;  and  to  all  this  it  seems 
to  us  to  be  only  an  obvious  con- 
sequence to  addy  that  he  must 
be  understood  to  consent  also  to 
its  adjustment  according  to  tke 
usage  and  law  of  the  place  at 
which  the  adjustment  is  to  be 
made." 

Mr.  Hopkins,  in  his  valuable  work 
on  Average,  p.  84,  states  the 
English  rule,  as  follows:  "In 
some  countries  the  contribution 
is  arranged  and  settled  authori- 
tatively by  Tribunals  of  Com- 
merce or  ofiicial  IHspacheitrs. 
But  the  question  which  arises 
is,  whether  when  ships,  goods  or 
freight  have  been  insured  in 
England,  the  underwriters  are 
bound  by  those  foreign  settle- 
ments. There  is,  or  I  shottld 
perhaps  rather  say  there  was*  & 
strong  conviction  to  the  contra- 
ry.   It  was  known  that  by  most 
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n  adjustment  in  part  of  any 
thing  of  which  all  Uie  olements 
are  ao  closely  connected  and  in 
dependent.  It  fbllcws,  there 
fore,  that  the  rale  in  practice, 
ahoold  be  as  stated  by  Judge 
Phillips.  I 

Ibe  authorities  are  diiNBrse  and 
'  eonflietiBg.  ^ 

Li  tiie  following  oases  it  has  beenj 
decided  that  an  adjustment  inade 
aft  a  foreign  port  is  not  binding 
an  an  insnrer.    T^jrntan  v.  u. 
8.  IfU,  Co.,%  Fairfield,  160; 
Lmn  V.    United  Ins.  Cb.,  8 
Johns,  Cas,  178 ;  Shif  v.  La, 
Suae  Ins.  Co.,  18  Mart.  La.,  629. 
And  it  has  beenheld  that  it  was 
80  binding,  in  Strong  v.  N.  Y. 
Fktmen  Ins.  Co,  11  Johns, 
828 ;  Depau  v.  Ocean  Ins.  Co., 
6  Ckrw.,  68  ;  Loring  v.  Ntphme 
J&M.Cb.,20Pick.41i.  Theqvee 
Hon  was  discussed  by  Mr.  Jtis 
tiee  Story,  with  his  usual  learH 
ing  and  ability,  in  the  case  of 
Peters  v.   Warren  Ins.  Oo.^  1 
Story,  468,  and  a  strong  opinion 
expressed  in  fi&vor  of  Uie  latter 
?iew  of  the  case,  though  he  ex< 
preaaly  stated  that  he  did  not 
widh  to  be  understood  as  deeid 
ing  the  point. 

The  usage,  however,  is  well  estatb- 
liished  in  New  York,  Boston, 
and  other  cities,  for  the  under- 
writers to  accept  as  oonclusiye, 
toi^^gn  «liustments,  in  all  cases, 
when  made  strictly  in  accord- 
ance wit.b  the  laws  and  usages 
of  the  place  of  adjustment,  and 
accompanied  by  proof  of  settle- 
ment m  full  faith  there,  unless 
there  be  reason  to  believe  that 
laws  or  usages  of  that  foreign 
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foreign  adjastments,  the  oolnmn 
of  Uenerol  Average  compre- 
hended items  which  would  be 
disallowed  by  our  owa  custom ; 
and  that  therefore  insurers  of 
ships  sometimes,  and  the  insoT" 
ers  of  goods  nearly  always,  are 
prejudiced  by  admitting  a  for- 
eign  statement  as  binding  on 
#  themselves.  That  this  was  the 
case  is  shown  by  the  praotioa 
which  gained  ground  with  many 
shippers,  of  introducing  into 
their  policies,  the  condition,  that 
in  case  of  General  Avenige  the 
underwriters  should  pay  accord- 
ing to  the  foreign  statement 
The  introduction  of  the  clause  ia 
plainly  indicative  that  under- 
writers were  not  bound  to  notiee 
foreign  adjustments  without  the 

Sroviso.  .  The  motive  for  intro- 
ucing  the  words  is  sufficiently 
obvious ;  for  proprietors  of  cargo 
are  themselves  obliged  to  pay 
average  according  to  the  laws 
and  regulations  of  the  foreign 
port|  which  generally  makes 
their  contributions  greater  than 
it  would  by  a  re-adjustment 
made  in  our  own  country,  and 
consequently  they  have  Uiem- 
selves  to  sustain  the  loss  of  that 
part  which  they  cannot  recover 
on  their  policy  by  an  English 
statement.  The  underwriters 
argue,  and  very  plausibly,  that 
the  undertaking  called  the  pol- 
icy is  an  instrument  ^ich  binds 
by  the  laws  and  cu8t%is  of  the 
place  where  it  is  made  ;  bv  those 
r  laws  and  customs  it  is  to  be  con- 
strued, and  by  them  only.  Some 
of  the  assured  hold  on  the  con- 
trary that  the  mere  jus  loci  of 
the  contract  is  not  to  oircum- 
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.place,  of  which  there  is  no  open 
Knowledge  in  our  oommonity, 
be  Involved  in  the  adjustment ; 
in  which  case  there  would  be  a 
question  arise  as  to  these  par- 
ticulars. 

The  usage  to  accept  of  the  foreign 
adjustment  as  conclusive,  when 
oorrectlj  made  is,  I  think,  im- 
plied in  every  contract  of  insur 
aace,  as  much  as  the  warranty 
of  sea-worthiness  is.  Nothing 
oan  be  more  clearly  understood, 
than  that  the  parties  to  a  con- 
tract of  insurance,  in  using  the 
term  General  Average,  or  in 
oimtraoting  in  reference  to  it,  do 
in  fiiot,  and  of  necessity,  refer 
to  foreign  as  well  as  domestic 
adjustments ; — to  both  or  either, 
and  recognized  their  rights  and 
liabilities  under  the  contract  as 
being  more  or  less  dependent 
upon  and  to  bo  determined  by 
laws  regulating  both,  or  either, 
as  the  case  may  re<|uire. 

Judge  PatioiM  (vol.  2,  page  431), 
expresses  his  views  as  follows  : 
''  It  has  also  been  said,  that  an 
adjustment  of  General  Average, 
made  at  a  port  where  it  ought 
to  be  made,  and  made  accordmg 
to  the  laws  of  that  port,  and  in 
good  faith,  binds  conclusively 
all  who  are  parties  to  it  This 
if  oertainly  true,  so  fal  as  re- 
lates to  the  original  parties  to 
the  Average,  or  to  the  owners  of 
the  several  sacrificed  or  contrib- 
utory interests.  But  when  this 
question  comes  up  in  reference 
to  them  who  are  only  indirectly 
interested,  by  insuring  those 
who  are  so  directly,  it  assumes 
a  somewhat  different  aspect. 
The  contract  of  insurance   is 
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scribe     their    indemnification; 
that  it  is  in  accordance  with  the 
spirit  which  animates  the  system 
of  insurance   that  they  shonld 
have,  under  a  policy,  an  ampU 
indemnity    against    all     risks; 
.that  variation  in  the  laws  which 
in    foreign    countries   regulate 
Average  Contribution  is  one  of 
the  risks ;  and  that  as  the  in- 
surers know  the  port  to  which 
the   ship  is  bound,  they  must 
take  that  contingency  into  ac- 
count in  fixing  their  premium, 
Impressed  by  the  force  of  such 
an  argument,  underwriters  have 
in  many  instances  of  late  riven 
way  to  it,  and  have  paid  Aver- 
age on  foreign  adjustments  upon 
this  special  reason,  that  had  they 
been  requested,  they  would  have 
introduced  the  foreign  Oeneral 
Average  clause  into  tho  policy 
without   asking  any  additiopu 
premium,  and  it  therefore  be- 
comes a  matter  almost  of  indif- 
ference whether  it  is  introduced 
or  not.    Arnould  cflfectively  de- 
cides, against  my  view,  in  hfof 
of  payment  on    foreign   state- 
ments.    He  Bays  an  English  un- 
derwriter is  bound  by  a  foreign 
adjustment  when  rightly  adjust- 
ed according  to  the  laws  and 
usage  of  the  foreign  port;  but 
unless  it  can  be  clearly  proved 
that  it  was  in  strict  conformity, 
he  is  not  bound.     Ho  relics  on 
two  cases  cited  by  Park,  New- 
man V.  Cazalct,  and  Walpolc  i;. 
Ewer.     ThclattcrGCcmstohavc 
bCwD  decided  apinst  the  defend- 
ants on  a  technical  ]/oint ;  for 
Lord    Ellenborough    said    that 
there  must  be  an  allegation  o^ 
tho  fact  as  to  law  and  usage,  bn^ 
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made  between  parties,  one  of 
whom  at  loast,  and  that  the 
promising  party,  has  a  perma* 
nent  location ;  there  he  enters 
into  the  contract,  and  makes  his 
promise.  And  has  he  not  the 
r^;ht  to  have  oonstmed  and  ap 
phed  in  all  respects,  bj  the  law 
of  the  place  where  the  contract 
is  made  and  is  to  bo  performed  ? 
If  a  New  York  ship,  bound  to 
Calontta,  is  insured  in  London, 
and  incurs  great  espeuse  by 
seeking  a  port  wherein  to  repair 

•  damage  caused  by  a  sea  peril, 
there  may  be  three  laws  or  rules, 
by  which  to  determine  how 
much  the  ship,  or  the  insurer  of 
the  8^1  shall  pay.  The  law  of 
New  Itork,  for  example,  in  re 
spect  to  the  wages  and  provi- 
sions and  expense  of  repair,  may 
be  one  thing,  that  of  London 
another,  that  of  Calcutta  a  third 
And  if  we  admit,  as  is  certain, 
that  an  adjustment  made  on  ar 
riral  at  Calcutta  will  bind  ship, 
^eargo,  and  freight,  when  the 
*  ship-owner  comes  to  London  to 
obtain  indemnity  from  the  in- 
surers,  may  they  not  say,  we  in- 
sured Tou  under  the  law  of  Sng 
land ;  by  that  law  the  loss  of 
the  ship  would  have  been  far 
less  than  it  is  by  the  adjustment 
at  Calcutta?  This  difference 
must  be  your  loss,  because  we 
shall  pay  you  by  the  law  of  lin- 
den. 

It  is  not  to  be  denied  that  there  is 
some  plausibility  in  this  riew, 
and  that  it  is  sustaiiiod  by  re- 
spec  Uiblo  authorities.  Wo  can 
not,  howoTcr,  doubt  Uiat  the  op 
posito  rule  is  the  true  one ;  and 
the  weight  of  authority,  aa  well 
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here  the  declaration  contained 
none.  Sir  J.  Arnouldthen  con- 
tinues,  "  it  appears  an  almost 
onavoidable  inference  from  thece 
expressions  of  Lord  Ellenbor- 
ongh,  that  where  ships  and  goods 
are  insured  for  a  voyage  from 
this  country  to  a  foreign  port, 
and  sufficient  evidence  is  given 
of  an  invariable  usage  at  such 
port  to  adjust,  as  General  Aver- 
losses  which  are  not  so  in 
lU  country,  the  English  under- 
writer is  bound  thereby,  on  the 
ffround  that  he  must  be  taken  to 
have  notice  of  the  usage  pre- 
vailing at  the  foreign  port  to 
which  the  contract  of  insurance 
relates,  and  by  reference  to 
which  it  ought  to  be  construed. 
He  must  have  contemplated  the 
possibility  of  the  interest  having 
to  pay  Average  in  a  foreign 
country."  Arhould  on  Ins^  p. 
944. 

Now  it  will  be  observed  that  in 
these  remarks  of  the  learned 
writer  on  Insurance  two  thinjp 
are  involved  : — Firsts  that  in  an 
action  against  an  underwriter  for 
recovery  of  the  sum  contributed 
by  a  foreign  Average  adjust- 
ment the  burthen  of  proof  lies 
with  the  plaintiff  to  show  that 
that  adjustment  has  been  made 
up  in  strict  conformity  with  the 
law  and  usage  of  the  place. 
And  if  the  adjustment  has  been 
made  in  a  place  little  known  or 
not  much  frequented,  and  the 
defendant  should  traverse  and 
alfegc  that  the  adjustment  is  not 
in  conformity,  &c.,  and  so  put 
the  plaintiff  on  his  proofs,  it 
might  be  highly  difficult  to  bring 
the  necessary  evidence,  and  it 
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as  of  reason,  wouU  hold  the  in 
snrers  as  among  the  parties  upon 
whom    a    foreign    adjustment, 

{roperlj  made,  where  made,  is 
inding.  The  contract  of  insur- 
ance is  eminently  a  maritime 
contract.  It  goes  with  the  ship. 
The  insurers  can  calculate  this 
risk,  for  the  policy  is  made  upon 
a  designated  voyage,  or  upon 
time,  or  with  a  liberty  of  pro 
cedure  agreed  upon,  and  the  in 
Burers  ought  by  a  familiar  prin 
ciple  of  the  law-merchant,  to  be 
governed  fov  the  law  of  what- 
ever place  becomes  applicable 
to  the  interests  insured  in  the 
eourse  of  the  voyage  or  of  time 
Tlie  fault  is  in  the  diversity  of 
these  rules ;  this  is  less  than  it 
was;  and  the  present  strong 
tendency  of  the  law -merchant  to 
vindicate  itself  as  part  of  th^ 
ju9  gentium  and  to  cast  off  local 
peculiarities,  permits  the  hope 
that  this,  and  some  similar  ques- 
tioDS  will  disappear.'' 
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might    even    require    that    he 
should   send  a  commission   to 
that  foreign  place  to  establish 
the  fact ;  the  expense  of  doing 
which  might   deter    him  from 
proceeding.    No  one  asserts  that 
an  underwriter  is  bound  even 
by  an  English  adjustment  unless 
it  be  a  correct  one ;  but  sup- 
posing the  foreign  adjustment  to 
be  correct,  this  writer  decides 
that  it  is  binding  on  the  under- 
writer.   And  he    justifies  this 
decision  by  an  argument,  in  the 
8econ<i  place,  which  is  of  large 
application, — viz.,   on   the   im- 
plied notice  which  the  under- 
writer is  taken  to  have  of  the 
prevailing    law   and    usage  of 
Average  in  every  port  and  place 
which  IS  the  terminus  ad  quem 
of  any  voyage  a  ship  which  he 
insures  may  be  on.     Now,  were 
this  principle  applied  to  every 
other  circumstance   relating  to 
an     insurable     interest    aboat 
which  there  is  the  possibility  of 
the   underwriter   procuring  in- 
formation for  himself,  i.  f .,  aboat 
which  he  is  taken  to  have  no- 
tice, it  appears  to  me  that  he 
would  rarely  be  in  a  position  to 
defend  himself  in  any  case  of 
svppressio  veri  or  of  misrepre- 
sentation.    The  value,  however, 
taken  in  foreign  statements  ^ 
not  held  to  be  binding  on  the 
English    underwriter  who  h»8 
even  agreed  to  the  foreign  Avef 
age  clause,  or  who  interprets  hi^ 
liability  most  liberally.    He  wiU 
only  pay  on  a  value  within,  or 
co-extensive  with,  the  value  m" 
sured  ;  for  it  would  be  irrationw 
to  suppose  that  a  shipper  ^^^ 
only  partially  insures  nis  goo^*^ 
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By  whom  Adjustments  are  made ; 
and  Adjuster's  attitude. 


ISnsUah  Fraotioe. 

should  have  all  the  benefit  which 
he  might  have  scoured  if  he  had 
paid  for  an  insurance  on  the  full 
amount  of  his  interest." 

Each  claim  is  reduced  to  wridng, 
and  the  document  which  sets  it 
forth  is  called  the  Statement  or 
Adjustment.    Formerly,  befiira 
commerce  had  expanded  into  its 
present  gigantic  proportions,  the 
assured  used  to  make  up  his  own 
claim,  or  get  some  more  expe- 
rienced neighbor  to  do  it  mr 
him.    Afterwards,  certain  per- 
sons doing  business  at  Lloyd's 
became     esteemed     for    tLeir 
knowledge  and   experience  in 
such  matters,  and  to  them  were 
entrusted  many  of  the  claims  to 
get  settled.    Until  about  forty 
years  ago  the  business  of  making 
ujp  adjustments  was  combined 
with  that  of  an  insurance  broker ; 
but. at  that  period  there  was  suf* 
ficient    business     to    estabUsb 
Average  Adjustins  as  a  sepa* 
rate    profession.    The   persons 
who  devote  themselves  to  thi» 
profession  are   called  Average 
Adjusters,  or  Average  Staters- 
In  the  majority  of  cases  they 
decide    the     questioos    whion 
emerge,  and  they  make  the  ma-' 
merous  calculations  which  ar^ 
involved  in    claims  on  good^ 
The  position   of   the  Averajg^ 
Stater  is  not  official  or  autfiofi 
tative ;   and  both   Underwrite: 
and  Assured  are  at  liberty    '^ 
dissent  from  his  decisions,  t^-w^i 
raise  questions  on  each  separ^ttf 
case. 

The  respective  rights  of  two  par- 
ties bound  by  a  contract  so  sn^ 
ceptible  of  misunderstandiBgr  ^ 
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AdJQttments  are  usnall^  made  by 
persons  who  make  this  their  es- 
peeial  business. 

The  traditional  and  necessary  at- 
titude of  an  Adjuster  is  that 
of  a  jndge,  and  not  that  of  an 
advocate  or  attorney.  It  is  his 
inij^  in  all  oases,  to  act  impar- 
tially between  Insurers  and 
Lururedf  regardless  of  favor 
towards  friend  or  employer,  and 
intent  solely  upon  the  legal  and 
derieal  accuracy  of  his  calcnla* 
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that  of  the  policy  of  inBunnee 
are  necessarily  o^en  ill-defined, 
and  heoome  the  grounds  of  se- 
rious discussion  ;  and  in  matters 
relating  to  marine  insurance 
there  is  frequently  the  collision 
of  law  and  custom.  Then  fti0n 
is  the  consideration  of  fcHrtign 
codes  and  usage  ;  for  «illMD£|i 
Bnglish  underwriters  artf  Hi 
strictness  hound  only  by  tbe 
laws  of  their  own  counttY,  yet 
^eir  system  may  be  said  to 
make  nutations  to  foreign  pno- 
tice,  which  is  too  large  ana  im- 
portant to  be  iffnored. 

Some  remedy  is  therefore  required 
for  the  settlement  of  disputed 
claims  independently  of  m  ul- 
timate appeal  to  law.  In  seme 
cases,  it  is  true,  a  le^  deoision 
ma^  be  the  most  satisfactory  so- 
lution ;  but  as  the  process  is 
very  expensive,  and  the  position 
of  litigants  generally  indicates 
or  leads  to  some  hostility  of  feel- 
ing, and  inasmuch  as  claims  are 
very  numerous — of  hourly  oe- 
currence,  so  that  it  ma^  proba- 
bly be  stated  that  a  claim  htfge 
or  small  arises  upon  one  policy 
in  every  five  effected,  taking  the 
various  trades  together — a  con- 
stant recourse  to  law  would  be 
most  undesirable,  and  most 
eventually  overthrow  the  system 
of  insurance.  The  remedy  »• 
usually  found  by  submittmg  tbe 
matter  to  the  decision  of  some 
skilful  and  disinterested  Ad- 
juster. 

Thus  the  Average  Adjuster's 
office  is  really  judicial,  and  not, 
as  some  imagine,  one  merely  o> 
routine.  Precedents  and  rules 
indeed  exist  in  plenty  ;  bat  the] 
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Whether  insiifed  if  he  has  a  olain' 
aguBflt  oihere  for  oontribation»' 
18  bound  to  make  that  claim  be- 
fore he  callB  on  the  insurer. 
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are  not  always  apposite,  and  in 
consequence  of  an  inexhaustible 
variety  of  circumstances,  they 
cannot  always  be  pleaded  for  or 

X'nst  the  admission  of  partic- 
charges  in  a  statement. 
"  The  law  of  cases  of  neoessity 
is  not  likely  to  be  well  furnish- 
ed  with  precise  rules ;  necessity 
creates  the  law,  it  supersedes 
rules  ;  and  whatever  is  retuim&' 
ble  and  jtASt  in  such  cases,  is 
likewise  legal."  Hopkuu  en 
Average,  p.  117,  898. 
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I  now  to  b«  well  setfl^di 
be  assured  may  claim  qf 
iderwriters  his  whole  1om» 
erring  to  them  his  claiiji 
ntribution,  provided,  how- 
he  has  not,  by  refusal  of 
ler  or  some  other  act  of  his 
lessened  that  value  or  pre- 
i  its  recovery.  But  prao- 
\  the  rule  is  this :  if  the 
td  can  collect  his  contribu- 
laim,  he  should  do  so,  as 
in  a  better  position  to  do 
in  the  underwriter,  the 
r  not  being  compelled  to 
ith  the  possession  of  goods 

the  sum  con  tribn table  in 
)t  of  them  is  either  paid 
mred  to  his  satisfaction. 
ath  V.  Church,   1  Caines, 

Watson  V,  Marine  Ins, 
Johns.  57,  62  ;  Amary  v. 

6  Mass.  318 ;  Faulkner 
gusta  Ins.  Co.,  2  McMul- 
18 ;  Hanse  v.  New  Orleans 

F.  Ins.  Co.,  10  La.,  1; 

V.  Providence  Washing' 
w.  Co.,  4  Mason,  298; 
f  V.  Tremont  Ins,  Co..,  9 
,  415,  419, 
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[twas  decided  in  Neuf  York,  m 
Maggrath  v.  Churdh^  1  CaineA, 
196^  that  the  assured  might  re< 
coyer  the  whole  damage  of  hia 
insurers  in  the  first  mstanoa, 
and  leave  them  to  claim,  a  oour 
tribation  from  the  other  ship- 

Ers  and  the  owners  of  the  abip* 
this  case  corn  was  damaged 
by  cutting  away  the  mast ;  the 
assured  coiUd  not  have  re 
oovered  for  the  com  as  a  par- 
ticular Average,  itjfbeing  one  of 
the  Memorandum  Articles. 

[n  Faulkner  v.  The  Augtutq,  Ins. 
Co.,  2  McMullin's  K,  158,  it 
was  held,  that  a  party  insuring 
goods  is  not  obliged  to  demand 
payment  of  the  contributors  be- 
fore bringing  suit  against  the 
insurers  for  a  loss  by  jettison. 

[n  the  somewhat  recent  case  of 
Forbes  v.  The  MantifoG^urers* 
Ins.  Co.,  1  Gray's  E.,  871  (A.  J). 
1854),  the  Supreme  Court  of 
Massachusetts  held,  liiat  the 
owniers  of  teas  laden  on  board 
the  ship  **  Paul  Jon^,"  a  por< 
tion  of  which  had  been  jet- 
tisoned on  the  voyage  from 
China,  might  recover  of  the  un 
derwriters  without  first  demand- 
ing contribution  from  the  other 
interests  benefitted  by  the  jet- 
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Are  Underwriters  on  a  Vessel  which  puts  away  to  a  port  of  necessity 
for  repairs  of  sea  damage,  liable  for  the  Wages  and  Provisions  of 
the  Crew  during  such  departure  from  the  voyage^  provided  those 
charges  are  excluded  from  the  adjustment  by  the  law  and  usages 
of  the  place,  where  the  General  Average  is  required  by  law  to  be 
adjusted  ? 

In  the  present  state  of  judioial  dbotiines  and  elementnry  opinions, 
this  question  is  not  one  of  easy  sdlution.  It  has  been  contended  by 
very  eminent  mercantile  jurists  in  New  York  and  Boston,  that  it  was 
decided  against  the  underwriters  by  the  Supreme  Court  of  Maine, 
in  Thornton  v.  The  United  States  Ins.  Co,,  3  Fairfield's  Reps.,  160. 
The  ground  upon  which  this  decision  was  rested4p9  that  the  insured 
is  entitled  to  complete  indemnity  from  all  losslf  which  are  within 
the  policy  ;  that  by  the  law  of  the  place  where  the  policy  was  made 
and  to  be  performed,  the  cost  of  wages  and  provisions  incurred  duriDff 
such  a  departure  from  the  voyage,  is  a  General  Average  charge  ;  and 
in  as  much  as  the  insured  has  received  nothing  towards  this  charge 
by  contributions  from  the  other  interests,  and  has  not  failed  to 
receive  such  contributions  through  any  fault  of  his  own,  he  may 
recover  from  his  underwriters-.  Whether  he  was  allowed  to  recover 
the  whole  or  only  the  vessel's  contributory  share  does  not  appear. 
But  it  seems  to  me  the  language  of  the  Court  would  clearly  infer, 
that  not  only  !s  the  portion  of  Wages  and  Provisions  which  should 
have  been  assessed  upon  the  ship,  as  one  of  the  contributory 
interests,  if  they  had  been  included  in  the  foreign  adjustment 
recoverable  of  the  insurers,  but  that  the  whole  amount  is  to  be 
allowed  in  order  to  secure  to  the  insured  a  full  indemnity. 

Mr.  Phillips  and  Mr.  Parsons  do  not,  apparently,  so  understand 
that  case,  but  consider  it  as  establishing  the  right  of  the  insure|i  to 
recover  only  the  ship's  contributory  portion,  2  Phillips  on  Ins.,  i  1416; 
3  Parsons'  Maritime  Law,  p.  433. 

The  decision,  in  3  Fairfield's  Reps.,  by  Parris,  J.,  is  that  of  a  res- 
pectable Court,  and  was  apparently  made  upon  careful  consideration, 
it  is  entitled  to,  and  would  undoubtedly  be  allowed  much  weight,  if 
the  same  question  were  to  be  raised  in  any  othe-!*  State.  It  would 
not  become  me  to  express  a  confident  opinion  in  opposition  to  this 
decision ;  but  I  cannot  acquiesce  in  its  soundness,  and  I  think  it 
would  be  overruled  by  the  Supreme  Court  of  either  New  York  or 
Massachusetts,  or  the  Supreme  Court  of  the  United  States. 

It  seems  to  beg  the  question  if  we  start  with  the  assumption  that 
the  insured  is  entitled  to  indemnity  for  the  loss  of  Wages  and  Pro- 
visions, and  then  argue  that  because  he  has  not  received  any  in- 
demnity by  a  contribution,  he  may  recover  of  his  underwriters. 

The  insured  is  not  entitled  to  indemnity  for  the  loss  of  Wages  and 
Provisions,  except  in  General  Average,  so  that  the  first  question 
arising,  and  which  must  be  sett^^/^  v^.^....q  ^ny  claim  to  indemnity 
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Cftn  be  made  out  is,  whether  the  GeDeral  Average  referred  to  in 
those  policies  where  it  is  introduced,  means  General  Average, 
according  to  the  law  of  the  place  where  tlie  policy  is  issued,  or  ac- 
cording to  the  law  of  the  port  of  destination,  I  think  it  is  the  latter 
which  is  meant.  Both  parties  are  understood  to  refer  to  and  agree 
to  be  bound  by  the  law  of  the  place  where  the  General  Average  is 
required  to  be  assessed  for  the  purpose  of  determining  whether  a 
particular  item  shall  be  deemed  fit  to  be  included  in  General 
Ayerago.  Prior  to  this  decision  {Thornton  v.  U.  Ins.  Co ),  it  seems 
(o  have  been  well  understood  thatlhere  can  be  no  liability  in  General 
Average,  save  in  accordance  with  the  laws  of  the  place  where  the 
adjustment  is  requij^  to  be  made.  In  the  language  of  Lord  Ten- 
terden  (2  B.  &  u.,  SL3),  by  assenting  to  General  Avers^e,  the  co- 
tdventnrers  must  be  understood  to  assent  also  to  its  adjustment,  and 
to  its  adjustment  at  the  usual  and  proper  place ;  and  to  tAl  this  it 
leems  to  us  only  an  obvious  oonsequence  to  add;  that  they  must  be 
anderstood  to  consent  to  its  adjustment,  according  to  the  usage  and 
law  of  the  place  at  which  the  adjustment  is  to  be  made. 

And  it  seems  to  have  been  the  opinion  of  Mr.  Justice  Story^  as 
expressed  in  Peters  v.  The  Warren  Ins.  Co.,  1  Story's  K.,  470,  that 
the  terms  of  our  policies  respecting  General  Average,  do  not  mean 
to  refer  to  what  is  General  Average  by  our  law,  when  an  adjustment 
is  to  be  made  at  a  foreign  port  of  destination  ;  but  to.  such  losses 
and  expenses  as  the  law  of  the  port  of  destination  includes  therein. 

If  the  law  of  the  place  of  adjustment  which  excluded  Wages  and 
Provisions  is  disregarded,  then  it  would  seem  the  ship-owner  will 
recover  of  the  underwriter  the  entire  amount  of  the  loss  of  the 
Wages  and  Provisions,  for  it  has  been  decided  that  the  assured,  on 
whom  a  General  Average  loss  falls,  may  recover  the  whole  amount  of 
BQch  loss  from  his  underwriters,  leaving  them  to  seek  contribution 
from  the  co-adventurers,  Forbes  v.  Manuf  Ins.  Co.,  1  Gray's  R.,  371 
(A.  D.,  1854). 

It  therefore  follows,  that  if  the  doctrine  in  the  case  of  Thornton 
V.  United  Ins.  Co.,  is  to  be  received  as  sound,  the  underwriters  are 
inswerable  for  the  whole  loss,  and  not  for  what  would  have  been  the 
ship's  contributory  share,  as  is  the  inference  drawn  from  it  by  Mr. 
Phillips  and  Mr.  Parsons. 

The  following  extract,  from  an  elaborate  and  lucid  opinion  of  Mr. 
Dhas  G.  Loringj  of  Boston,  confirms  my  own  view  with  reference 
to  the  liability  of  the  underwriters : — **  The  meaning  of  the  term 
General  Average  is  simple  and  of  universal  acceptation — *a  loss  or 
jacrifice  voluntarily  incurred  for  the  common  benefit  of  all  concerned 
n  the  voyage,  and  to  indemnity  for  which  all  are  boubd  to  contribute 
n  proportion  to  the  interests,  to  protect  which  the  sacrifice  was 
nade.'  And  each  element  is  essential ;  no  loss  can  fall  within  the 
iniversally  received  definition,  which  was  not  in  its  naturo  voluntary, 
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and  does  not,  for  that  reason,  impose  npon  the  oo-adventarers  the 
obligation  to  contribate  where  more  than  one  interest  is  concerned, 
or  is  not  in  its  natnre  snoh  as  wonld  impose  that  obligation  in  such 
case.  And  it  seems  to  follow  as  a  necessary  conclnsion,  that  any  loss, 
for  which  such  contribution  cannot  under  any  circumstances  be  de- 
manded, cannot  be  accounted  a  General  Average  loss." 

The  meaning  of  the  term  being  thus  clearly  ascertained,  the  next 

S[uestion  presenting  itself  is,  how  is  it  to  be  determined  whether  a 
088  in  question  is  within  the  definition,  or  one  for  which  contribution 
is  legally  demandable  ?  And  the  aiftwer  is  equally  explicit  and  well 
settled  by  judicial  decision,  namely,  that  a  General  Average  loss 
must  be  adjusted  by  the  laws  of  the  port  of  dest||ation,  if  the  vessel 
put  into  an  intermediate  port,  and  the  voyage  bWsubsequently  pur- 
sued, or  at  the  port  of  departure  if  the  vessel  return  there  to  refit. 
And  that  such  laws  are  conclusive  upon  the  relative  rights  and 
liabilities  of  the  owners  of  ship,  freight  and  cargo ;  and  not  only  in 
regard  to  the  valuations,  contrioutory  interests,  proportions,  &c.,  fto., 
but  also  in  reference  to  the  proper  subjects  to  be  contributed  for,  or 
.  excluded  from  the  claim  for  contribution.  This  must  certainly  now 
be  considered  the  general  law  as  settled  in  this  country  and  in 
England. 

As  between  the  owners^  then,  there  would  seem  to  be  no  doubt,  that 
no  loss  can  be  deemed  a  General  Average  loss  which,  by  the  laws  of 
the  place  of  adjustment,  mus(  be  oxcluded  from  the  right  of  contri- 
bution, but  that  it  thereby  becomes,  so  fkr  as  they  are  concerned,  a 
partial  loss  only,  falling  exclusively  upon  the  individual  owner  of 
the  subject  lost  or  damaged. 

On  what  principle,  then,  can  he  claim  of  his  underwriters  payment 
on  account  of  it  as  being  a  General  Avera^  loss  ?  He  clearly  has 
not  actually  sustained  any  such,  for  by  the  laws  conclusive  upon  him 
and  all  other  owners  interested  in  the  voyage,  he  is  precluded  from 
claiming  agaii^st  them,  and  the  nature  of  the  lass  is  thus,  by  the  mUf/ 
legal  authority  definitely  and  practically  determined  not  to  be  an 
average  loss.  In  the  place  then,  and  at  the  time,  and  for  the  only 
purposes  of  an  adjustment,  and  by  the  only  legal  authority,  the  loss 
is  not  an  average  loss,  and  can  confer  on  the  owner  of  the  subject 
of  it  no  right,  nor  impose  upon  him  any  liability  as  such. 

How  then  can  his  insurers  be  held  liable  to  indemnify  him  as 
having  sustained  one  ?  The  only  answer  of  which  I  am  aware,  is 
found  in  the  case  of  Thornton  v.  United  States  Ins.  Co.,  above  cited, 
in  which  the  Court  says  :  "  The  general  rule  is,  that  the  law  of  the 
"place  of  the  contract  is  to  govern.  By  our  laws  the  tertii  General 
"  Average  includes  Wages  and  Provisions,  and  unless  there  can  be 
*'  something  in  the  contract  from  which  it  can  be  inferred  that  the 
**pc0ties  contracted  with  reference  to  the  law  or  usage  of  some  other 
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*' place  this  construction  must  govern.  That  the  constraotion  ef  a 
"  contract  may  be  varied  by  reference  to  the  law  of  the  place  where 
*'  it  is  to  be  performed,  bat  in  this  case  the  place  of  execution  and 
"  performance  is  the  same,  and  althongh  the  amount  of  indebtedness 
"might  depend  upon  and  be  affected  by  foreign  laws,  as  they  would 
"  measure  the  amount  of  contribution  to  be  received  from  owners  of 
"  the  goods,  yet  as  the  contract  is  one  of  indemnity,  it  must  render 
"  the  insurers  answerable/or  all  losses  insured  against^  except  so  far 
"  as  the  insured  has  been  indemnified  by  the  foreign  adjustment. 
"  We  cannot  admit  that  the  contract  U  to  be  construed  by  foreign 
'*  law  or  usage,  or  that  we  are  to  resort  to  either,  to  ascertain  what 
"  losses  are  covered  bv  it,  or  what  is  to  be  included  in  each  de- 
"  soription  of  loss.  The  insured  has  sustained  a  loss  covered  by  the 
"  policy.  For  the  amount  of  that  loss  the  insurers  are  answerable 
"  after  deducting  what  the  assured  has  received  by  way  of  Average 
"contribution  from  owners  of  the  cargo,  and  wc  are  not  able  to  see 
'*  any  sound  reason  for  limiting  his  claim  to  the  sum  estimated  as  his 
"  loss  in  the  foreign  adjustment,  when  it  conclusively  appears,  that 
"  losses  were  excluded  from  that  adjustment  which,  by  our  laws  were 
"  covered  by  the  policy  and  to  be  borne  by  (he  insurer." 

This  whole  reasoning  obviously  depends  upon  assuming  that  the 
parties  to  the  contract,  when  using  the  term  "  General  Average,"  or 
agreeing  for  an  indemnity  against  one,  meant  a  General  Average 
(idjusted  according  0  the  laws  of  the  United  States.  liut  this  is 
clearly  not  so,  and  the  Court  admits  that  it  is  not  so,  for  it  expressly 
says,  that  where  a  loss  by  contribution  is  sustained  by  the  owner  of 
the  ffoods,  under  a  General  Average  adjusted  abroad,  which  he  would 
not  be  liable  for  under  one  made  at  home,  the  insurers  are  bound  to 
indemnify  him  ;  and  it  is  universally  conceded  that  General  Averages 
being  bindiag,  as  above  stated,  on  the  owners,  their  insurers  are  held 
to  indemnify  them  accordinglv,  although  the  losses  may  be  greater 
than  they  would  have  suffered,  or  be  in  contributions  for  items  that 
would  not  have  been  admitted  under  a  domestic  adjustment ;  and 
that  the  insurers  can  never  be  called  upon  to  pay  to  the  owners  a 
greater  loss  than  he  has  been  put  to  by  the  foreign  adjustment,  al* 
though  it  be  much  less  than  would  be  due  to  him  on  one  made  at 
home.  This  assumption,  therefore,  is  plainly  erroneous,  for  if  the 
parties  to  the  policy  intended  to  contract  solelv  with  regard  to 
"  (General  Average  losses,"  as  regulated  by  the  laws  of  the  plaoe 
where  it  was  underwritten,  it  would  follow  inevitably  that  the  in- 
surers oould  never  be  held  for  more  than  such  an  adjustment  would 
impose  upon  them,  and  that  the  assured  would  always  be  entitled  to 
recover  all  that  such  an  one  would  give  to  him,  both  of  which  con- 
elusions  this  same  Court  expressly  repudiates,  and  the  whole  mer* 
eantile  world  joins  in  repudiating. 
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NothiDff,  therefore,  oan  be  clearer  than  that  the  parties,  in  using 
the  term  General  Average,  or  in  contracting  in  reference  to  that 
species  of  loss,  do  in  fact  and  of  necessity,  re^r  to  foreign  as  well  as 
domestic  adjustments  ;  to  both  or  either,  and  recognize  their  rights 
and  liabilities  under  the  contract  as  beinff  more  or  less  dependent 
upon,  and  to  be  determined  by  laws  regulating  both,  or  either,  as  the 
case  may  require.  And  if  they  do  thus  contract  in  necessary  refer- 
ence to  both,  and  the  rights  and  liabilities  accruing  under  them  res- 
pectively, upon  what  principle  can  it  be  maintained  that  each  is  not ' 
as  binding  in  deciding  what  is  and  what  id  not  the  subject  of  Average 
loss,  as  in  determining  upon  the  valuations,  proportions  of  contribu- 
tion, and  all  the  other  elements  constituting  one. 

It  is  manifest  that  there  can  be  but  one  Average  loss  arising  from 
one  disaster,  and  that  it  must  by  law  be  adjusted,  and  all  the  rights 
.and  liabilities  of  the  parties  be  definitely  settled,  at  the  place  which 
the  laws  prescribe  for  its  adjustment.  Any  loss,  therefore,  that  by 
those  laws  is  not  the  lawful  subject  of  contribution,  cannot  be  ac- 
counted a  General  Average  loss  there ;  nor  can  it  properly  be 
accounted  one  any  where  else,  because  no  adjustment  of  the  damages 
can  be  made  in  any  other  place.  And  to  hold  the  underwriters  liable 
in  such  a  case  as  this,  is  to  hold  them,  in  fact,  for  two  General 
Average  losses,  one  abroad  so  far  as  the  ship-owner  has  sustained 
anyloss  under  that,  and  one  here,  where  none  has  taken  place. 

When  the  insurers  contract  to  indemnify  the  assured  against  an 
Average  loss,  they  certainly  cannot  be  understood  as  stipulating  for 
more  than  a  reimbursement  to  him  of  whatsoever  shall  be  his  Con- 
tributary  share  of  it ;  how  then  can  they  be  liable  to  pay  him  the  fall 
amount  of  any  loss  for  which  no  one  is,  or  ever  could  have  been  or 
ever  can  be,  mkde  liable  to  contribute  any  thing  ?  Is  it  not  a  contra- 
diction in  terms  to  account  such  an  one  an  average  loss  ?  And  what 
answer  is  given  by  saying,  that  it  is  one  under  an  adjustment  made 
according  to  the  laws  of  the  place  where  the  contract  was  made  ? 
That  amounts  to  nothing  more  than  saying  what  it  would  have  been 
under  other  circumstances,  it  does  rujit  mcSce  it  one  under  these." 

And  he  concludes  as  follows:  "Upon  the  fullest  consideration 
which  I  have  been  able  to  give,  I  should  feel  the  clearest  conviction 
that  if  Wages  and  Provisions  are  not  subjects  of  average  contribution, 
according  to  the  law  and  usage  prevailing  at  the  port  of  destination, 
the  insurers  are  not  liable  for  them,  and  this  conviction,  notwith- 
standing the  authority  of  the  case  of  Thornton  v.  U.  S.  Ins  Co.,  which, 
of  course,  raises  great  doubts  of  its  propriety,  remains  such,  that  I 
think  that  case  would  be  overruled  by  the  Supreme  Court  of  this 
State  (Massachusetts),  and  compels  me,  therefore,  so  to  decide.'* 
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In  error  to  the  Cirooit  Court 
of  the  United  States  for  the 
Southern  Distriot  of  New 

•    York. 


DKAPT  OF  A  HEAD  NOTE. 

L  Riffhtly  understood,  general  average  is  that  contribution  which 
is  made  Dj  all  who  are  parties  to  the  same  adventure,  towards  a  loss 
arising  out  of  extraorainary  sacrifices,  or  extraordinary  expenses, 
incurred  by  some  of  the  parties  for  the  joint  benefit  of  both  ship  and 
cargo. 

2.  Such  a  loss,  in  order  that  it  may  properly  be  the  object  of  sueh 
a  contribution,  must  have  been  of  an  extraordinary  nature,  yolunta- 
rily  incurred,  under  circumstances  of  imminent  peril,  for  the  com- 
mon benefit  of  the  whole  adventure,  and  it  must  have  aided  in  the 
accomplishment  of  that  purple 

8.  Stranding  of  the  vessel  does  not  terminate  the  dutieis  of  the 
master,  but  he  is  still  under  obligation  to  take  all  possible  care  of  the 
goods,  and,  if  practicable,  to  get  the  ship  off  and  prosecute  the  voy* 
age. 

4.  In  such  a  case,  the  master  becomes  the  agent  of  all  concerned, 
and  as  such,  may  do  wbat  is  necessary  to  take  care  of  the  cargo  and 
rescue  the  ship  from  the  impending  peril. 

5.  Much  is  then  confided  to  his  discretion ;  but  he  is  bound  to  be 
yi^lant  and  energetic,  and  to  exercise  good  faith  and  proper  nautical 
skill. 

6.  Obligation  of  the  master  is,  to  transport  the  goods  to  the  place 
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of  destination,  and  if  practicable,  and  the  goods  are  not  perishable, 
he  may  retain  the  goods,  repair  the  ship,  and  prosecute  the  voyage 
to  its  termination. 

7.  Repairs,  where  the  stranding  is  involuntary,  are  particular  ave- 
rage ;  but  the  proper  adjustment  of  general  average,  includes  all  the 
expenses  of  unloading  and  saving  the  cargo,  rescuing  the  ship,  re- 
loading the  cargo,  and  the  expense  of  taking  care  of  the  goods  while 
they  are  separated  from  the  ship. 

8.  Special  power  of  the  master,  in  such  a  peril,  arises  from  his  or- 
iginal obligtion  to  transport  the  cargo,  and  the  necessities  of  the 
case,  and  its  extent  is  measured,  chiefly,  by  those  considerations. 

9.  Evidence  shows  that  the  means  employed  by  the  master  to  save 
the  caFgo  and  rescue  the  ship,  were  proper  means,  and  the  wliole  ex- 
pense incurred  by  him  was  a.  proper  charge  in  general  average,  as  it 
was  incurred  for  the  joint  benefit  of  both  ship  and  cargo. 

10.  Discrimination  in  favor  of  different  consignments,  merely  be- 
cause one  is  delivered  in  safety  before  another,  is  never  made;  nor  is 
the  cargo  necessarily  relieved  from  liability  to  contribute  towards  the 
expenses  of  saving  the  ship,  because  the  cargo  was  unladed  before 
the  ship  was  rescued. 

11.  Eule  is,  that  if  the  ship  is  also  saved  by  the  same  continuous 
series  of  measures  as  those  by  which  the  cargo  was  saved,  then  the 
cargo  is  bound  to  the  ship,  and  the  ship  to  the  cargo. 

12.  They  are  so  bound,  because  the  liability  to  such  contribution 
continues  until  the  part  of  the  adventure  claimed  to  be  exempted  is 
completely  separated  from  the  residue,  so  as  to  leave  no  commu- 
nity of  interest  remaining  # 

13.  General  rule  is,  that  where  the  cargo  continues  under  the  con- 
trol of  the  master,  so  that  it  may  be  taken  on  board  for  the  purpose 
of  prosecuting  the  voyage,  the  common  interest  remains. 

14.  Plaintiffs  in  this  case  are  not  entitled  to  recover,  because  it  ap- 
pears not  only  that  the  cargo  was  delivered  to  the  consignees  but 
that  the  series  of  measures  employed  by  the  master,  and  through 
which  he  saved  the  cargo,  failed  altogether  to  save  the  ship. 

16.  They  cannot  recover  because  the  expenses  in  controversy  wcro 
Dot  incurred  by  the  roaster,  but  by  the  underwriters  of  the  ship,  after 
the  master  had  saved  the  cargo  and  abandoned  the  ship  and  all  en- 
deavors to  save  her  from  the  disaster. 

16.  When  the  master  abandoned  the  ship,  and  all  endeavors  to 
save  her,  the  reparation  between  the  ship  and  cargo  became  com- 
plete, and  all  community  of  interest  was  gone. 

Mr.  Justice  CLIFFORD  delivered  the  opinion  of  the  Court. 

Plaintiffs  in  the  court  below  were  the  owners  of  the  ship  Bachel, 
and  the  defendants  were  the  consignees  of  a  certain  portion  of  the 
26 
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0ftrgo  under  a  bill  of  lading  consigning  to  order.  Record  shows  tbat 
the  controversy  grew  out  of  a  disaster  which  happened  to  the  ship 
while  on  a  voyage  from  Liverpool  to  New  York,  with  all  her  cargo 
on  board.  Action  was  assumpsit,  and  the  plea  was  the  general  issue. 
Substance  of  the  declaration  was,  that  the  ship,  with  the  cargo  on 
board,  in  the  prosecution  of  the  voyage,  was,  by  peril  of  the  seas, 
forced  upon  a  certain  bank,  known  as  West  bank,  on  the  high  seas, 
and  that  the  ship,  with  the  cargo,  was  thereby  put  in  great  danger  of 
being  totally  lost ;  and  that  various  expenses  were  incurred  in  the 
endeavor  to  save  the  ship  and  cargo,  amounting,  in  all,  to  the  sum  of 
fifteen  thousand  dollars  ;  and  the  allegation  is,  that  by  means  thereof^ 
the  ship  and  cargo  were  saved,  and  that  the  goods  consigned  to  the 
defendants  were  duly  delivered  to  them,  and  were  by  them  accepted. 
Claim  set  up  by  tho  plaintiffs  was  for  the  freight  due  from  the  defen- 
dants, and  for  their  rateable  proportion  of  the  expenses  incurred  in 
saving  the  ship  and  cargo.  Defendants  paid  the  claim  for  freight, 
but  refused  to  pay  any  part  of  the  claim  for  general  average. 

1.  Parties  went  to  trial,  and  the  verdict  and  judgment  were  for  the 
plaintiffs  ;  and  the  defendants  excepted  to  the  charge  of  the  presid- 
ing justice,  and  removed  the  case  into  this  court.  Exceptions  were 
duly  filed  by  the  defendants,  both  to  the  charge  of  the  court,  as  giv- 
en to  the  jury,  and  to  the  refusal  of  the  court  to  instruct  the  jury  as 
requested ;  but  in  the  view  taken  of  the  case,  it  will  not  be  necessa- 
ry to  examine  the  prayers  for  instruction,  nor  to  remark  upon  any 
part  of  the  charge  of  the  court,  except  the  introductory  propositioD; 
which  undoubtedly  made  it  the  duty  of  the  jury  to  find  their  verdict 
for  the  plaintiff. 

Substantifl  effect  of  the  language  employed  by  the  court  was,  that 
the  cargo  of  the  defendants,  upon  the  evidence  given  in  the  case, 
was  bound  to  contribute,  in  ffenoral  avera^,  to  the  expenses  in- 
curred in  saving  the  vessel,  and  if  so,  then  the  plaintiffs  were  enti- 
tled to  recover.  Neither  party  pretends  that  there  was  any  dispute 
about  the  facts  in  the  case,  as  assumed  by  the  court;  but  the  defend- 
ants insist,  that  in  view  of  the  evidence  as  understood  by  both  par- 
ties, the  instruction  should  have  been  that  the  plaintiffs  were  not  en* 
titled  to  recover. 

2.  Conceded  facts  were,  that  the  ship  sailed  from  Liverpool  on  the 
twenty-ninth  day  of  July,  1859,  with  a  general  cargo,  consigned  to 
various  persons,  and  consisting,  among  other  things,  of  four  hundred 
boxes  of  liquorice  paste,  consigned  to  the  defendants.  Proofs,  also, 
showed  that  the  vessel,  with  her  cargo  on  board,  arrived  in  safety  in- 
side of  Sandy  Hook,  on  the  twenty-first  day  of  September,  of  the  same 
year  ;  but  in  coming  up  the  bay,  in  a  heavy  gale  from  the  eastward, 
she  struck  on  the  West  bank,  in  the  lower  bay  of  the  harbor,  and  be- 
came fast.  Steam-tugs  went  in  the  afternoon  of  that  day  to  her  fts- 
siatance,  and  endeavored  to  get  her  off,  but  without  any  success. 

Regarding  the  ship  and  cargo  as  in  peril,  the  master  accepted  the 
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seryioes  of  the  first  steamer  which  came  alongside,  and  the  agree-  , 
QueBt  was,  that  if  the  steamer  was  successful  in  getting  the  ship  ofl^ 
be  was  to  pay  one  thousand  dollars ;  but  if  unsuccessful  he  was  te' 
pay  nothing.  Under  that  agreement  the  steamer  passed  her  hawser 
on  board,  and  made  fast  to  Uie  ship;  but  finding  that  her  power  was 
not  sufficient  to  accomplish  the  object,  she  set  a  signal  for  another 
8team-tug.  and  another  immediately  came  to  her  aid,  and  the  power 
of  both  combined  wag  tried,  but  they  could  not  start  the  ship  from 
the  place  where  she  lay  imbedded  in  the  sand. 

Statement  of  the  record  also  is,  that  these  steamers  continued  their 
eflbrts  to  get  the  ship  off  for  several  hours,  and  that  during  that  pe* 
riod  a  third  steamer  came  alongsade,  and  made  her  hawser  fast  to  the 
afterbitts  of  the  ship;  but  in  her  endeavor  to  start  the  ship,  she  part- 
ed her  hawser,  and  all  came  to  the  conclusion  that  their  efforts  were 
fruitless.  Master,  at  six  o'clock  the  same  afternoon,  left  the  ship  and 
went  to  the  port  for  advice  and  assistance ;  but  the  mate  and  mariners 
remained  on  board,  although  at  four  o'clock  on  the  following  morning, 
it  appears  that  the  water  in  the  ship  was  of  the  depth  of  fourteen  and  ' 
a  half  feet,  and  that  it  was  increasing  feist. 

Cargo  was  insured  in  New  York,  and  the  ship  in  Boston.  Underwriters 
of  the  cargo,  and  the  consignees  of  the  ship,  became  advised  of  the 
stranding  of  the  vessel,  and  the  former,  with  the  knowledge  and  con- 
sent of  the  latter,  during  the  forenoon  of  the  second  day  after  the  dis* 
aster,  sent  their  agent  to  the  ship  for  the  purpose  of  saving,  if  pes- 
nble,  both  the  vessel  and  the  cargo.  Steamer  with  the  agent  on 
board,  arrived  alongside,  about  nine  o'clock,  and  it  appears  that  she 
had  a  achooner  in  tow,  and  every  necessary  appliance — sueh  as  steam 
pumps  and  wrecking  apparatus —  to  rescue  the  ship,  or,  if  necessaryt 
to  diiseharge  the  cargo.  They  continued  these  efforts,  under  the  cQr 
reetioB  of  the  master,  after  his  return  to  the  ship,  for  two  days  ;  but 
finding  that  they  were  unable  to  get  the  ship  off,  the^  commenced  to 
discharge  the  cargo  into  lighters,  and  transport  it  to  its  place  of  des* 
tination. 

Such  of  the  cargo  as  was  so  discharged  and  transported  was  placed 
in  the  custody  of  the  agents  of  the  ship,  and  those  agents,  upon  re» 
ceiving  the  usual  average  bond»  delivered  the  same  to  the  consignees. 
Corresponding  efforts  were  continued  until  the  twenty-sixth  day  of 
the  same  month,  when,  as  the  master  testifies,  the  steam  pumps  were 
taken  down  and  carried  away,  having  finished  discharging  the  cargo. 
Before  the  agent  left,  however,  ho  went  to  New  York  and  consulted 
with  the  consignees  of  the  ship,  and  they  refused  to  authorize  him  to 
incur  any  further  expense.  Positive  statement  is,  that  the  ship,  at 
that  time,  was  fast  settling  in  the  sand,  and  that  the  tide  ebbed  and 
flowed  in  her  as  she  lay. 

Intelligence  of  the  disaster  also  reached  the  underwriters  of  thf 
flhip,  and  thev  sent  their  agent  to  the  wreck.  He  went  on  board  at 
one  o'clock  the  next  morning  after  the  other  agent  left,  and  took 
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charge  of  the  ship  ;  but  at  nine  o'olook  the  crew  came  aft,  and  refiiBed 
to  do  duty.  Deprived  of  their  servioes,  he  went  immediatelj  to 
New  York  and  employed  other  men  to  supply  their  places,  and  the  . 
crew  left  the  ship.  Next  two  days  were  spent  in  procuring  oil  casks, 
and  in  attempts  to  buoy  the  ship  by  th'eir  use,  but  without  any  bene- 
ficial result,  except  to  save  soiiie  of  the  materials  of  the  vessel.  Vie* 
lence  of  the  storm  increased,  and  it  was  found  the  next  morning  thai 
the  ship,  at  her  hatches,  had  eighteen  feet  of  water ;  and  as  tne  set 
was  breaking  over  her,  and  she  was  apparently  going  to  pieces,  the 
agent  of  the  underwriters  directed  that  her  main  topmast  should  bo 
cut  away,  and  that  order  was  carried  into  effect. 

Unable  to  do  more,  the  master  abandoned  the  ship,  and  left  her 
where  she  lay,  in  the  charge  of  the  agent  of  her  underwriters;  Un- 
dismayed by  the  peril  of  her  condition,  the  agent  of  her  underwri- 
ters continued  his  endeavors  until  the  eleventh  day  of  November  fol- 
lowing, and  on  that  day,  by  the  assistance  of  two  steamers,  he  sac- 
eeeded  in  getting  her  free,  and  towed  her  up  to  the  marine  railway, 
at  Hunter's  point,  for  repairs.  Examination  there  made  showed  that 
there  were  remnants  of  the  cargo  onboard,  and  upon  that  discoveij 
they  were  discharged  and  delivered  to  the  consignees. 

3.  Views  of  the  defendants  are,  that  the  case,  as  stated,  is  no^  a 
ease  for  contribution  in  general  average,  and  that  the  court  erred  in 
instructing  the  jury  that  the  plaintiffs  were  entitled  to  recover. 

Primary  proposition  maintained  by  the  defendants  is,  that  expen« 
aes  incurred  in  a  voyage,  although  they  were  necessary  and  prof  er, 
are  not  to  be  carried  into  general  average  unless  they  were  of  anex* 
traordinary  character,  nor  unless  it  appears  that  they  were  incurred 
for  the  joint  benefit  of  the  ship  and  cargo;  and  that  inasmuch  as  it  ap- 
pears in  this  case  that  the  cargo  had  been  stored  in  safety  at  the  plaoe 
of  destination  before  the  expenses,  for  which  the  suit  was  commenced, 
were  incurred,  the  claim  of  the  plaintiffs  cannot  be  sustained. 

Decision  and  judgment  in  the  case  must  depend  upon  the  ques- 
tion whether  the  several  sums  expended  by  the  agent  of  the  under- 
writers of  the  ship  after  he  went  on  board  .and  took  charge  of  the 
vessel  and  the  men  and  means  employed  to  Save  her,  were  properly 
carried  into  the  adjustment,  because  it  is  conceded  that  if  those  sums 
be  excluded  from  the  expenses  of  general  average  the  verdict  should 
be  for  the  defendants. 

4.  Sacrifices,  voluntarily  made  in  the  course  of  the  voyage,  of  pari 
of  the  ship  or  cargo,  to  save  the  residue  of  the  adventure  from  an  im- 
pending peril,  or  extraordinary  expenses  incurred  for  the  joint  bene- 
fit of  both  ship  and  cargo,  and  which  became  necessary  in  conse- 
quence of  a  common  peril,  are  usually  regarded  as  the  proper  sub- 
jects of  general  average. 

All  losses  which  give  a  claim  to  general  average  contribution^  sajs 
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a  standard  writer  upon   the  law  of  insarance,  may  be  divided   into 
two  great  classes  : 

1.  Those  which  arise  from  sacrifices  of  part  of  the  ship  or  part  of 
the  cargo,  purposely  made  in  order  to  save  the  whole  adventure  from 
perishing. 

2.  Those  which  arise  out  of  extraordinary  expenses  incurred  for 
the  joint  benefit  of  both  ship  and  cargo.«--(2  Arn.  on  Ins.,  881.) 

Present  case,  if  the  defendants  are  liable  at  all,  falls  within  the  lat- 
ter class,  and,  consequently,  it  will  not  be  necessary  to  remark  upon 
the  former  class,  although  cases  of  jettison  arc  much  more  frequent- 
ly presented  for  decision  than  cases  growing  out  of  the  stranding  of 
the  vessel.  Stranding  in  this  case  was  involuntary;  but  it  cannot  be 
doubted  that  the  ship  and  cargo  were  jointly  exposed  to  a  common 
peril,  and  were  in  imminent  danger  of  being  wholly  lost.  Such  be- 
ing the  fact,  it  is  clear  that  the  expenses  of  saving  the  ship  and  cargo 
were  a  proper  subject  of  joint  and  rateable  contribution  in  general 
average  by  vessel,  freight,  and  cargo,  provided  the  vessel  and  cargo 
were  saved  by  the  same  series  of  measures  during  the  continuance . 
of  the  common  peril  which  created  the  joint  necessity  for  the  expen- 
ses.— (Ben.  &  Stev.  on  Av.,  p.  96.  Baily  on  Av.,  45,  71.  Birkley 
V.  Presgrave,  1  East.,  220.     Add.  on  Con.,  490.) 

Undoubtedly  the  community  of  extraordinary  peril  commenced 
with  the  stranding  of  the  vessel ;  but  the  question  is  where  it  termi- 
nated ?     Three  theories  may  be  suggested  : 

1.  That  it  terminated  when  the  cargo  was  separated  from  the  ship 
and  was  transported  to  the  port  of  destination  and  delivered  to  the 
GonFignee. 

2.  That  it  terminated  when  the  master,  acting  in  good  faith  aft  the 
M^ent  of  all  concerned,  yielded  to  the  necessities  of  his  situation  and 
abandoned  the  endeavors  to  save  the  ship,  and  left  her  where  she  was 
stranded,  in  charge  of  the  agent  of  her  underwriters. 

8.  That  it  did'  not  terminate  until  the  ship  was  got  off  from  the  bank 
where  she  was  stranded,  and  arrived  at  the  marine  railway  for  re- 
pairs in  her  port  of  destination. 

Theory  of  defendants  is  substantially  expressed  in  the  first  pro- 
position ;  but  the  plaintiffs  insist  that  the  community  of  peril  did  not 
terminate  until  the  arrival  of  the  vessel  at  the  port  of  destination ; 
and,  if  not,  then  the  charge  of  the  court  was  correct,  and  the  judg- 
ment of  the  court  must  be  a£Brmed. 

Natural  justice  requires  that  where  two  or  more  parties  are  in  a 
common  sea  risk,  and  one  of  them  makes  a  sacrifice  or  incurs  extra- 
ordinary expenses  for  the  general  safety,  the  loss  or  expenses  so  in- 
curred shall  be  assessed  upon  all  in  proportion  to  the  share  of  each 
in  the  adventure  ;  or,  in  other  words,  the  owners  of  the  other  shares 
are  bound  to  make  contribution  in  the  proportion  of  the  value  of  tteir 
several  interests.— (2  Phil,  on  Ins..  p.  65.    H>U  <jn  Ship...  482.) 
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Courts  universally  admit  that  the  Rhodian  law  was  the  parent  of 
maritime  contribution,  although  in  terms,  it  made  no  provision  for  any 
case  of  general  average,  except  for  that  of  jettison  of  goods  as  the 
means  of  lightening  the  vessel.  But  the  rule,  as  there  laid  down,  has 
never  been  understood.as  being  confined  to  that  particular  case,  but  has 
always  been  regarded  as  a  general  regulation,  applicable  in  all  cases 
falling  within  the  principle  on  which  it  is  founded. 

Principle  of  the  rule  is,  that  "what  is  given  for  the  general  benefit 
of  all  shall  be  made  good  by  the  contribution  of  all ;  and  hence  it  ia 
that  losses  which  arise  out  of  extraordinarr  expenses  incurred  for  the 
joint  benefit  of  ship  and  cargo  are  as  clearly  to  be  carried  into  the  ad* 
justment  as  those  which  arise  from  sacrifices  of  part  of  the  ship  or 
part  of  the  cargo. 

Settled  rule,  also,  is,  that  when  a  vessel  is  accidentally  stranded 
in  the  course  of  her  voyage,  and  by  labor  and  expense  she  is  set 
afloat  and  completes  her  voyage  with  the  cargo  on  board,  the  expense 
incurred  for  that  object,  as  it  produced  benefit  to  all,  so  it  shall  be  a 
charge  upon  all,  amounting  to  the  rates  apportioning  general  average. 
—(Bedford  Com.  Ins.  Go.  v.  Parker,  2  Pick.  R.,  7.  Ben.  &  Stev.  oo 
Av ,  p.  139.) 

In  case  of  accidental  stranding,  says  Mr.  Phillips,  the  expenses 
iiicurred  for  getting  off  the  vessel,  as  far  as  they  are  incurred  for  the 
purpose  of  saving  the  ship,  cargo,  and  freight,  and  are  common  to  all 
those  interests,  are  a  subject  of  contribution  by  all.  Elxpenses,  how- 
ever, incurred  for  any  separate  interest,  he  says,  are  wholly  chifrge' 
able  to  that  interest,  and  there  can  be  no  doubt  that  the  proposition, 
as  stated,  is  correct  as  a  general  rule,  and  yet'  it  is  apparent  that 
there  will  often  be  difficulties  in  its  application.  Foreseeing  those 
difficulties,  the  same  author  attempts  to  obviate  them  by  three  prac* 
tical  illustrations,  which  it  becomes  important  to  notice : 

1.  That  if  the  ship  is  got  off  without  discharging  the  cargo,  or  by 
discharging  only  a  part  of  it,  then  the  whole  expense  is  generid 
average,  unless  the  vessel  needs  repairs ;  but  if  she  needs  repairs 
those  are  particular  average. 

2.  That  if  the  vessel  does  not  float  when  the  whole  cargo  is  dis- 
charged, the  subsequent  expenses  do  not  concern  the  cargo,  but  are 
particular  average  on  the  vessel  in  the  same  manner  as  repairs. 

8.  That  goods,  when  landed  from  a  stranded  ship,  and  delivered 
to  the  consignee,  cease  to  be  liable  to  contribute  for  expenses  subse- 
quently incurred.* 

Unquestionably  the  rule  enunciated  in  the  first  illustration  is  cor- 
rect ;  but  grave  doubts  are  entertained  whether  the  second  and 
third  can  be  admitted  in  aU  cases  without  important  qualifications. 

Although  the  stranded  vessel  may  not  float,  a^  a  consequence  of 
the  unlading  of  the  goods,  still  she  may  be  so  lightened  by  the  opera- 
tion that  the  usual  appliances  at  hand  may  be  amply  sufficient  to 


▲FPBNDIX.  407 

t 

enable  the  master  to  rescue  the  vessel  without  much  expense  or 
delay  and  put  her  in  a  condition  to  receive  back  the  cargo  and  trans- 
port it  to  the  port  of  destination ;  and,  in  the  case  supposed,  it  can- 
not be  doubted  that  the  expense  of  saving  the  vessel,  as  well  as  the 
expense  of  preserving  and  reloading  the  cargo,  would  be  the  proper 
subject  of  general  contribution.    •  • 

So,  where  the  carso  consists  of  various  consignments,  and  the 
vessel  is  stranded  in  the  harbor  of  the  port  of  destination,  it  will  sel- 
dom or  never  happen  that  all  the  consignments  will  be  delivered  al 
the  same  time.  On  the  cootrary,  some  of  necessity  will  be  delivered 
before  others  ;  and  yet,  if  the  unlading  of  the  cargo  has  the  effect  to 
mske  the  vessel  float,  and  the  whole  adventure  is  saved  by  one  con- 
tinued, unremitted  operation,  under  the  directions  of  the  master,  as 
the  agent  of  all  concerned,  it  would  seem  that  the  case  was  one  fall- 
ing directly  within  the  equitable  principle  of  general  average  which 
requires  that  all  the  interests  shidl  contribute  for  the  expenses  in- 
curred to  save  the  whole  adventure  from  common  peril — (Ben.  ft 
Stev.  on  Av.,  141,  and  note.) 

Unless  the  rule  is  so,  a  new  statement  of  the  adjustment  would  be 
necessary  upun  each  respeetive  part  of  the  cargo  delivered  as  they 
successively  reached  a  safe  destination,  which  would  be  impracti* 
cable,  and  contrary  to  the  usual  course  of  adjusting  such  losses. 

On  the  other  hand,  it  is  an  undoubted  rule  that  goods  or  any  in- 
terest are  not  liable  to  contribute  for  any  general  average  or  ex- 
penses incurred  subsequently  to  their  ceasing  to  be  at  risk,  because 
all  that  was  not  actually  at  risk  at  the  time  the  sacrifice  was  made  or* 
the  expense  incurred  was  not  saved  thereby,  and  no  interest  is  com- 
pelled to  contribute  to  the  loss  or  expense  which  was  not  benefited, 
by  the  sacrifice. — (2  Phil.  Ins.,  sec.  1,407.  2  Am.  on  Ins.,  sec. 
338.) 

6.  Light  is  shed  upon  this  inquiry  by  referring  to  the  duty  of  the^ 
master,  who,  in  case  the  vessel  is  stranded,  becomes  the  agent  of  all 
concerned.  Duties  remain  to  be  performed  by  the  master  as  the 
agent  of  the  owner,  or  of  all  concerned,  after  the  voyage  is  suspended 
by  the  stranding  of  the  vessel.  His  duty  is,  if  practicable,  to  relieve 
the  ship  and  prosecute  the  voyage ;  and  his  obligation  to  take  aH 
possible  care  of  the  goods  still  continues,  and  is  by  no  means  dis- 
charged or  lessened  while  it  appears  that  the  goods  have  not  per- 
ished with  the  wreck.  Safe  custody  is  as  much  the  duty  of  the  car- 
rier as  due  transport  and  right  delivery  ;  and  when  he  is  unable  to 
carry  the  goods  forward  to  their  place  of  destination  by  the  strand- 
ing of  the  vessel,  he  is  still  bound  l^y  the  original  obligation  to  take 
all  possible  care  of  the  goods,  and  is  responsible  for  every  loss  or 
injury  which  human  skill  and  prudence  could  prevent. — The  Pro- 

Ejller  Niagara,  21  How.,  27.    King  v.  Shepherd,  S  Story,  C.C.,  358. 
lliott  V.  Russel,  10  Johns,  7.) 
Conscious  of  the  nature  and  extent  of  his  obligations,,  the  master 
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accepted  the  services  of  the  several  steamers  which  went  to  the 
relief  of  the  ship,  and  continued  his  endeavors  to  save  both  ship  and 
cargo  until  the  latter  was  safely  delivered  at  the  port  of  destination, 
and  until  the  consignees  of  the  ship  declined  to  authorize  any  further 
expense. 

Evidence,  as  reported,  is  satisfactory  that  the  master  acted  through- 
out in  good  faith,  and  there  is  not  the  slightest  ground  to  conclude 
that  he  was  wanting,  either  in  personal  energy  or  in  nautical  skill.  < 
Take  the  circumstances,  as  detailed  in  the  statement  of  the  case,  and 
it  is  clear  that  he  could  not  have  been  justified  in  doing  less  than  he 
did ;  but  the  question  is,  whether  or  not  he  was  required  to  do  more. 
Plainly  his  duty  was  not  ended  when  the  vessel  was  stranded,  nor 
even  when  the  cargo  had  been  removed  for  the  double  purpose  of 
Baving  it  and  of  lightening  the  ship  as  a  part  of  the  means  adopted 
to  get  her  off. 

Means  devised  on  the  occasion  were  such  as  are  usually  employed 
for  the  purpose,  and  not  a  doubt  is  entertained  that  if  the  master 
had  been  successful  in  saving  the  ship  as  well  as  the  cargo,  the 
whole  expense,  inasmuch  as  it  was  the  result  of  one  continuous  un- 
remitted operation,' would  have  been  properly  regarded  as  a  general 
average  expenditure.  Where  the  ship  is  stranded,  much  is  neces- 
sarily confided  to  the  discretion  of  the  master,  and  if  the  ship  had 
been  saved  through  the  means  which  he  employed,  it  is  clear  that 
the  expenditure  would  have  fallen  directly  within  the  definition  of 
general  average,  as  given  by  the  best  writers  upon  the  subject. 

6.  General  average  denotes  that  contribution  which  is  made  by  all 
who  are  parties  to  the  same  adventure  towards  a  loss  arising  out  of 
extraordinary  sacrifices  made,  or  extraordinary  expenses  incurred 
by  some  of  them  for  the  common  benefit  of  ship  and  cargo. 

Usual  conditions  annexed  to  such  a  loss,  in  order  that  it  may  be 
the  object  of  such  contribution,  as  generally  stated,  are,  that  it  must 
have  been  of  an  extraordinary  nature,  advisedly  incurred,  under  cir- 
cumstances of  imminent  danger,  for  the  common  benefit  of  ship  and 
cargo ;  and  it  must  have  aided  at  least  in  the  accomplishment  of  that 
purpose. — (M  &  P.  on  Ship.,  320.  Maclachlan  on  Ship,  556. 
Smith's  M.L.,  6th  ed.,  336.     Barnard  v.  Adams,  19  How.,  270.) 

Suggestion  is,  that  the  cargo  was  separated  from  the  ship,  but  the 
mere  fact  that  the  cargo  is  unladen,  although  it  is  done  in  part  for 
the  purpose  of  saving  the  goods,  yet,  if  it  is  also  done  for  the  pur- 
pose of  lightening  the  vessel,  and  as  a  means  of  causing  her  to  float, 
and  of  saving  her  from  the  common  peril,  will  not  necessarily  divest 
the  transaction  of  its  character  as  an  act  performed  for  the  joint 
benefit  of  the  ship  and  cargo. 

Except  when  the  disaster  occurs  in  the  port  of  destination,  or  so 
near  it  that  the  voyage  may  be  regarded  as  ended,  the  master,  if  the 
^ods  are  not  perishable,  has  the  right,  and  if  practicable,  it  is  his 
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daty  to  get  off  the  ship,  reload  the  cargo,  and  prosecute  the  voyage 
to  its  termination. 

Where  the  whole  adventure  is  saved  by  the  master,  as  the  agent 
of  all  concerned,  the  consignments  of  the  cargo  first  unladed  and 
stored  in  safety  are  not  relieved  from  contributing  towards  the  ex- 
penses of  saving  the  residue,  nor  is  the  cargo,  in  that  state  of  the 
case,  relieved  from  contributing  to  the  expenses  of  saving  the  ship, 
provided  the  ship  and  cargo  were  exposed  to  a  common  peril,  and 
the  whole  adventure  was  saved  by  the  master  in  his  capacity  as 
agent  of  all  the  interests,  and  by  one  continuous  series  of  measures. 

Ship  and  cargo  were  in  imminent  danger  from  a  common  peril, 
and,  under  those  circumstances,  it  was  the  duty  of  the  master,  as  the 
agent  of  all  concerned,  to  use  his  best  endeavors  and  employ  his  best 
exertions  to  save  the  whole  adventure. 

Viewing  the  matter  in  that  light,  his  first  efforts  were  directed  to 
the  object  of  relieving  the  vessel  by  means  of  the  steamers  which 
came  alongside ;  but,  finding  that  the  ship  was  too  fast  in  the  sand 
to  be  got  off  by  those  means,  he  commenced  to  discharge  the  cargo 
to  save  the  goods  and  lighten  the  ship  as,  apparently,  the  best  pos- 
sible measure  which  could  be  adopted  to  save  the  whole  adventure. 

7.  None  of  these  propositions  are  controverted  by  the  plaintiffs  ; 
but  they  insist  that  the  subsequent  expenses,  incurred  by  the  agent 
of  the  underwriters  of  the  ship  should  also  be  carried  into  the  ad. 
justment,  and  that  the  cargo  saved  by  the  master  should  be  adjudged 
liable  to  contribute  towards  the  expenses  incurred  by  the  agent  of 
the  underwriters  of  the  ship  in  accomplishing,  at  the  end  of  six 
weeks,  what  the  master  abandoned  as  hopeless  and  as  a  total  loss. 

Before  the  last-named  agent  came  on  board,  the  master,  ascertain- 
iog  that  the  consignees  of  the  ship  would  not  authorize  any  further 
expenditure,  had  dismissed  the  steamers  that  went  to  the  aid  of  the 
ship  and  had  sent  l)ack  to  the  port  all  the  steam-pumps  and  wrecking' 
apparatus  he  had  employed  in  his  endeavors  to  save  the  ship  as  well 
as  the  cargo,  and  had,  in  fact,  decided  to  abandon  the  ship  as  a  total 
loss,  and  left  her  in  charge  of  the  agent  of  her  underwriters. 

Prior  to  that  decision  the  cargo,  except  a  few  remnants  of  small 
value,  subsequently  found  in  the  lower  hold,  bad  been  discharged 
into  lighters  and  transported  to  the  place  of  destination,  and  had 
been  delivered  into  the  possession  of  the  consignees. 

Having  saved  the  cargo,  and  finding  that  further  efforts  to  save  the 
ship  with  the  means  at  his  command  were  fruitless,  he  relinquished 
his  endeavors  and  abandoned  the  undertaking. 

Such  are  the  undisputed  facts  of  the  case,  and,  under  the  circum- 
stances, it  is  not  possible  to  hold  that  the  ship,  as  subsequently  got 
off,  was,  as  matter  of  fact,  saved  by  a  continuation  of  the  same  series 
of  measures  as  those  by  which  the  cargo  was  saved. 

Complete  separation  had  taken   place  between   the  cargo  and  the 
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ship,  and  the  ship  was  no  longer  bound  to  the  cargo  nor  the  cargo  to 
the  ship. 

Undonbtedly  the  doctrine  of  general  average  contribution  is  dee]^- 
ly  founded  in  the  principles  of  equity  and  natural  justice,  but  it  is 
not  believed  that  any  decided  case  can  be  found  where  the  liability 
to  such  contribution  has  been  pushed  to  such  an  extent  as  that  as- 
sumed by  the  plaintiffs. — (Slater  v.  Bubber  Co.,  26  Conn.  B.,  129. 
Nemick  v.  Holmes,  25  Penn.  St.  B.,  871.) 

First  case  cited  for  the  plaintiffs  is  that  of  Bevan  v.  TJ.  S.  Bank,  4 
Whar.,  301,  which  is  the  strongest  reported  case  in  their  favor. 
Plaintiffs  were  the  owners  of  the  vessel,  and  the  defendants  were  thi 
Wners  of  a  certain  quantity  of  specie,  which  constituted  a  part  of  the 
cargo.  Voyage  was  from  New  Orleans  to  Philadelphia ;  and  the 
vessel  was  stranded  in  Delaware  bay  in  a  situation  of  imminent 
peril.  Statement  of  the  case  shows  that  the  specie  was  among  the 
nrst  articles  landed,  and  it  was  immediately  sent  over  land  to  the 
port  of  destination,  and  on  the  following  day  was  delivered  to  the 
defendants.  Eight  weeks  afterwards,  the  vessel  reached  the  same 
port  in  safety  with  the  remainder  of  the  cargo,  which  had  been  dis-^ 
charged  into  lighters  and  was  afterwards  remipped.  Supreme  court 
of  Pennsylvania  held  that  the  defendants  were  liable  to  contribute 
in  general  average  to  the  charges  and  expenses  incurred  subsequent- 
ly to  the  landing  of  the  specie. 

Much  stress  is  laid,  in  the  opinion  of  the  court,  upon  the  &ct  that 
the  vessel  and  the  residue  of  the  cargo  left  on  board,  were  subse- 
quently brought  into  port  by  the  extraordinary  exertions  of  the  mas- 
ter, and  if  the  conclusion  can  be  sustained  at  all,  it  must  be  upon 
the  ground  that  the  whole  adventure  was  saved  by  a  continuous  ser- 
ies of  measures,  prosecuted  by  the  master  as  the  agent  of  all  con- 
cerned, which  commenced  wiUi  the  saving  of  the  specie,  and  ended 
^ith  the  saving  of  the  vessel  and  the  residue  of  the  cargo.  Strand- 
ing in  that  case  was  outside  of  the  harbor  of  the  port  of  destination, 
and  there  was  no  abandonment  of  the  vessel,  nor  any  suspension  in 
the  endeavors  of  the  master  to  save  the  entire  adventure.  But  the 
statement  of  the  case  shows  that  the  master  and  mariners  remained  on 
board,  and  that  they  saved  the  ship,  and  having  returned  the  residue 
of  the  cargo  to  the  ship,  the  same  was  duly  transported  to  the  place 
of  destination. — Lewis  v  Williams,  1  Hall  S.  C,  486.  Gray  v.  Wain., 
2  S.  &  K.,  239.)  Standard  text  writers  have  doubted  the  correctness 
of  that  decision ;  but  it  is  unnecessary  to  determine  the  question  at 
the  present  time,  as  it  is  clearly  distinguishable  from  the  case  before 
the  court.— (1  Pars.  M.  L.  326.     2  Phil,  on  Ins.,  sec.  1,407.) 

Second  case  cited  is  that  of  Bedford  Com.  Ins.  Co.  v.  Parker  et  al.,  2 
Pick.,  1,  which  can  scarcely  be  reconciled  with  the  preceding  case  : .  In- 
surers of  the  ship  were  the  plaintifis,  and  the  defendants  were  the  own- 
ers of  the  cargo.  She  was  stranded  nine  miles  from  the  port  of  destina- 
tion.    Part  of  the  cargo  was  saved  by  men  employed  by  the  owners  of 
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the  samA,  at  their  own  expense.  Other  parts  of  the  same  were  subse- 
quently saved  by  the  underwriters  of  the  snip  ;  and  it  appears  that  at  one 
time  the  latter  had  a  hundred  men  employed  in  efforts  to  save  the  cargOi 
and  the  sails  and  rigging  of  the  vessel.  They  afterwards  entered  into 
a  contract  with  a  third  party,  and  agr^d  to  pay  a  certain  sum  if  he 
would  save  the  ship  and  the  residue  of  the  cargo. 

Beported  facts  show  that  the  contractor  idtimately  succeeded,  and 
brou^t  the  ship  and  such  part  of  the  cargo  as  remained  on  board,  safe- 
ly into  the  harbor ;  and  the  court  held,  and  well  held,  that  only  that 
part  of  the  cargo  which  was  on  board  when  the  contract  was  made, 
was  liable  to  contribute  in  general  average  to  pay  the  amount  as  stipu- 
hited  in  the  contract.  Clear  inference,  from  tne  statement  of  the  case, 
is,  that  the  master  had  abandoned  the  ship,  and  that  he  bad  no  participa- 
tion in  the  previous  endeavors  to  save  the  cargo.  Decision  was,  that 
everything  which  is  saved  in  such  a  case,  by  common  expense  and  la- 
bor, shall  contribute  to  pay  that  expense  in  proportion  to  its  value ;  but 
the  court  decided  that  the  part  of  the  cargo  taken  from  the  vessel  by 
the  owner?,  before  the  contract  was  made,  was  not  saved  by  the  suc« 
eessful  efforts  of  the  contracting  party,  and  there  can  be  no  doubt  that 
the  decision  was  correct — (Col.  Ins.  Co.  v.  Ashby,  13  Pet.,  331.) 

EarHest  case  upon  the  subject  is  that  of  Shepherd  v.  Wright,  Show. 
P.  C,  28,  which  was  an  appeal  from  a  d^ree  in  the  court  of  chancery. 
Appellants  shipped  a  pari  of  the  cargo,  and  were  the  owners  of  the 
»hip,  and  the  residue  of  the  cargo  belonged  to  the  respondents.  Ship 
sailed  from  Messina,  bound  to  London,  and  on  the  voyage,  she  was  • 
chased  by  an  armed  vessel  into  Malaga.  Advised  of  the  danger,  the 
factor  of  the  ship  sent  lighters  to  the  master,  to  save  what  he  could  of 
the  cargo ;  and  as  the  goods  of  the  respondents  were  silks,  they  were 
first  carried  on  shore.  Night  came,  and  the  armed  vessel  left,  and  as 
the  danger  no  longer  continued,  the  master  forbore  to  land  any  more 
of  the  goods.  Six  days  afterwards  the  armed  vessel  returned,  and 
eaptured  the  ship  and  the  goods  on  board,  belonging  to  the  appellants. 

They  brought  the  bill  of  complaint  against  the  respondents,  to  com- 
pel contribution  ;  but  the  chancellor  dismissed  the  bill  of  complaint, 
and  the  decree  was  affirmed  in  the  House  of  Lords.  Ground  of  the 
decree  was,  that  the  appellants'  loss  did  not  contribute  to  the  preserva- 
tion of  the  respondents*  shipment.  Whole  adventure  was  saved  from 
the  first  peril,  and  the  shipment  o£  respondents  was  not  exposed  to 
the  second,  by  which  the  ship  and  the  appellants*  goods  were  lost. 
Evidently  the  case  was  rightly  decided,  and  it  is  perfectly  consistent 
with  the  views  herein  already  expressed. — (Ben.  &  Stev.  on  Av.,  p  61.) 

Third  case  cited  by  the  plaintiffs  is  that  of  Nelson  v.  Belmont,  21 
N.  T.,  38,  which  has  an  important  bearing  upon  the  question  under 
consideiation.  Plaintiff  in  that  case  being  the  owner  of  the  ship, 
claimed  general  average  contribution  of  the  defendant,  as  the  shipper 
of  a  certain  amount«of  specie.  Intended  voyage  was  from  New  Or- 
leans to  Havre  ;  but  the  ship  was  struck  with  lightning  in  the  Oulf 
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Stream,  and  was  obliged  to  make  a  port  of  distress.  Unable  to  ex* 
tinguish  the  fire,  master  signalled  a  vessel  in  sight,  and  accepted 
assistance.  He  transferred  the  specie  to  the  other  vessel,  and  the 
arrangement  was,  that  the  other  vessel  should  accompany  the 
vessel  in  distress  to  Charleston ;  but  after  arriving  in  the  harbor,  and 
before  the  vessels  reached  the  wharf,  the  master  took  back  the 
specie,  and  subsequently  deposited  it  in  bank.  Damage  was  done 
to  the  residue  of  the  cargo  by  the  fire  ;  and  the  means  adopted  to 
extinguish  the  fire,  after  the  vessel  reached  the  wharf,  caused  her  to 
sink,  and  the  master  was  obliged  to  incur  expense  to  raise  the  vessel, 
in  order  to  prosecute  the  voyage.  Judgment  of  the  court  of  appeals 
was,  that  the  specie  was  liable,  in  general  average,  for  the  amount 
paid  for  the  services  of  the  other  vessel,  and  for  the  expenses  in- 
curred at  the  port  of  distress. 

Precise  doctrine  advanced  was,  that  the  liability  to  general  aver- 
age continues  until  the  property  has  been  completely  separated  from 
the  rest  of  the  cargo,  and  from  the  whole  adventure,  as  as  to  leave 
no  community  of  interest  remaining.  Majority  of  the  court  went 
farther,  and  held  that  if  the  voyage  is  not  abandoned,  and  the  prop- 
erty, although  separated  from  the  rest,  is  still  under  the  control  of 
the  master,  and  liable  to  be  taken  again  on  board  for  the  purpose  of 
prosecuting  the  voyage,  the  common  interest  remains,  and  whatever 
IS  done  for  its  protection,  is  done  at  the  common  expense.  ^  Correct- 
ness of  that  decision  cannot  be  doubted ;  and  yet  the  question  may 
often  arise  in  practice,  whether  in  a  given  case  the  separation  is,  or 
is  not  so  complete  as  to  justify  the  conclusion  that  no  community  of 
interest  remains.  Close  cases  may  doubtless  arise,  but  it  is  believed 
that  in  general  there  will  not  be  much  difficulty  in  ascertaining  the 
true  line  of  distinction. 

Where  a  ship  was  stranded  by  the  perils  of  the  sea,  and  in  order 
to  lighten  the  vessel,  the  cargo  was  discharged  and  forwarded  in  an- 
other vessel,  and  subsequently  new  measures  were  adopted,  and  ad- 
ditional expenses  were  incurred  in  getting  the  ship  off  and  taking  her 
into  port  for  repairs,  it  was  held  that  the  expenses  incurred  from  the 
misadventure  until  the  cargo  was  discharged,  constituted  a  general 
average,  but  that  the  subsequent  expenses  were  particular  average, 
and  chargeable  only  to  the  ship. — Job  v.  Langton,  6  Ell.  &  BL,  779. 
M.  &  P.  on  Ship.,  (3d  ed.,)  32?.) 

Statement  of  facts  shows  that  it  became  necessary  to  cut  a  channel 
for  the  vessel,  and  employ  a  steam-tug  in  order  to  get  the  vessel  offi 
and  the  view  of  the  court  was,  that  the  goods  had  been  previously 
saved  by  a  distinct  and  completed  operation,  and  that  afterwards  a 
new  operation  began  for  the  benefit  of  the  ship  owner. 

Judgment,  in  that  case,  was  given  by  Lord  Campbell,  and  in  a  sub- 
sequent case  he  repeated  and  enforced  the  reasons  on  which  the  for^' 
er  judgment  rested.— Moran  v.  Jones,  7  Ell  &  BL,  532.  Voyage,  lO 
the  last  case,  was  from  Liverpool  to  Callao.     Ship  was  driven  on  » 
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bank  by  a  storm,  near  the  port  of  departure.  Cargo  was  discharged 
and  transported  back  to  the  port  whence  it  came,  and  some  days  af- 
terwards the  ship  was  got  off,  taken  to  the  port,  and  repaired,  and  again 
took  the  cargo  on  board  and  proceeded  on  the  voyage  ;  and  it  was  held 
that  the  saving  of  the  ship  and  of  the  cargo  was  one  continued  trans- 
action, and  the  expenses  were  general  average,  to  which  the  ship, 
freight,  and  cargo  must  contribute.  ,  Considering  that  the  goods  re- 
mained under  the  control  of  the  master  until  the  ship  was  got 
off,  repaired,  and  was  enabled  to  take  the  goods  on  board  and  prose- 
cute her  voyage,  it  i^  clear  that  the  decision  was  correct,  and  entirely 
consistent  with  the  previous  adjudication. — (Macl.on  Ship.,  573,  576.) 

10.  Applying  those  principles  to  the  present  case,  we  are  of  opin- 
ion that  there  was  no  community  of  interest  remaining  between  the 
ship  and  the  cargo  when  the  master,  as  declared  in  the  statement  of  the 
case,  abandoned  the  ship,  and  left  her  in  charge  of  the  agent  of  the 
underwriters,  after  the  consignees  of  the  ship  had  declined  to  au« 
thorize  the  master  to  incur  any  further  expense. 

Judgment  of  the  circuit  court  is  therefore  reversed,  and  the  cause 
remanded,  with  directions  to  issue  a  new  venire. 

TmeCopff — 

Test  D.  W,  MiDDLETOW, 

C.  s.  a  U.  S. 


Office,  No.  51  Wall  Street,  (Rooms  23  &  25,) 
Ne^?srYork. 


Previoas  to  the  year  1854,  attempts  had  been  made  to  regukte 
the  appointment  of  masters  of  merchant  vessels  in  Great  Britain, 
and  in  that  year  was  passed  what  is  known  as  the  Merchant  Shipping 
Act  of  1854.  This  act  requires  all  masters  and  officers  of  merchant 
yessels  to  be  examined,  and  to  hold  cerflficates,  issned  in  accordance 
with  the  provisions  of  the  act,  before  they  can  clear  a  vessel  from 
any  English  custom-house.  Local  boards  of  examination  are  estab- . 
lished  in  the  out-ports,  London  being  the  head  office,  from  which  all 
certificates  issue,  under  control  of  the  Board  of  Trade.  A  fee  of  £2 
18  paid  by  a  master,  and  proportionately  less  by  subordinate  officers. 
The  system  is  not  extended  to  the  British  Colonies,  though  a  modi- 
fication of  it  is  in  use  in  the  East  Indies.  Some  mode  of  examining 
those  who  are  to  have  the  control  of  vessels  is  in  operation  in 
Norway,  Sweden,  Prussia,  Germany,  France,  Spain,  Italy  and  Mexico. 

The  want  of  a  similar  system  has  been  long  felt  in  the  United 
States,  and  the  underwriters  have  attempted  in  some  measure  to 
supply  it  by  private  efforts.  In  1860  an  organized  attempt  was 
made  by  influential  ship-owners,  merchants  and  underwriters,  which 
resulted  in  the  establishment  of  the  ** American  Shipmasters*  Associo' 
tian" — an  institution  chartered  by  the  Legislature  of  New  York,  for 
the  purpose  of  '*  examining  and  certifying  to  the  qualification  of 
masters  and  officers  of  vessels."  The  plan  met  with  very  general 
favor,  and  the  Association  is  now  permanently  established. 

To  shipmasters  and  officers  it  commends  itself  more  strongly,  if 
possible,  than  the  ship-owner,  merchant,  or  underwriter,  as  it  tends 
to  elevate  their  moral  character  and  professional  capacity,  and  aims 
upecially  to  protect  worthy  and  well  qualified  officers  from  the  com- 
petition of  the  unworthy.     The  college  graduate  is  justly  proud  of 
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his  diploma — the  true  seaman  mast  feel  greater  pride  in  the 
possession  of  a  certificate  of  competency  to  assume  responsibilities 
which  call  for  the  highest  qualifications  with  which  man  is  gifted.  It 
is  also  a  current  recommendation  of  his  efficiency  and  skill  all  over 
the  world.  And  when  we  reflect  for  a  moment  on  the  exalted 
position  of  the  shipmaster,  its  dignity  and  responsibility,  can  we 
wonder  that  he  who  holds  this  testimonial  of  efficiency,  should  be 
preferred  to  one  less  fortunate  ?  There  is  probably  no  member  of 
society  from  whom  more  is  expected  and  demanded ;  vast  and 
momentous  interests  are  entrusted  to  his  care,  and  to  him  is  com- 
mitted a  wide  discretion.  Not  only  is  the  whole  property  of  the 
vessel,  her  cargo,  and  her  earnings  within  the  master's  power,  and 
its  safety  dependent  upon  his  honesty,  his  prudence,  and  energy, 
but  the  very  lives  of  the  crew  and  passengers  hang  as  it  were  on  his 
experience  and  watchfulness. 

He  is  often  made  the  agent  of  the  owners  of  cargo,  and  entrusted 
with  its  care  and  disposal  in  distant  ports,  uncontrolled  by  those 
checks  and  safeguards  which  usually  surround  agents.  And  to  a  veiy 
large  extent,  the  whole  success  of  the  voyage  and  the  undertaking 
depends  upon  his  judgment  and  decision.  His  ability  and  faithful- 
nessj  therefore,  need  to  be  undoubted,  for  so  much  depends  on  his 
judgment  and  determination  that  a  wrong  step  is  easily  taken. 

To  the  lawyer,  we  entrust  the  safety  of  our  property ;  to  the  phy- 
sician, life  and  limb ;  but  the  shipmaster  has  charge  of  all  these 
(whether  for  himself,  his  owners,  underwriters,  or  passengers),  liable 
to  sudden  and  critical  dai^gers,  to  be  met  at  once  and  averted  by  his 
nerve  and  judgment.  No  member  of  society,  therefore,  is  worthy  of 
greater  respect  than  the  accomplished  shipmaster,  and  proud  indeed 
must  he  be  who  is  fortunate  enough  to  possess  the  diploma  of  merit, 
awarded  by  the  **  American  Shipmasters'  Association.**  An 
institution,  the  Managers,  Council,  and  Officers  of  which  consist  of 
the  most  eminent  merchants,  shipowners  and  un  derwriters  in  the 
country. 

The  institution  has  upon  its  published  register  about  four  thousand 
five  hundred  names,  and  on  the  list  are  to  be  found  very  many  of 
those  who  have  taken  the  highest  rank  as  shipmasters.    It  proved  of 
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important  service  to  the  government  daring  the  war,  and  its  nambers 
were  well  represented  in  the  ranks  of  our  volunteer  navy. 

Applicants  for  a  certificate  of  the  Shipmasters'  Association  nfe 
examined,  by  competent  persons,  in  seamanship  and  navigation,  and 
the  reports  submitted  to  a  council  of  experienced  shipraa9tcA. 
Each  commission  issued  bears  a  number,  which  is  not  changed,  and 
this  is  used  as  a  signal  somewhat  upon  the  system  adopted  ixt  the 
eoihmercial  code,  or  simply  by  exhibiting  a  blue  flag  with  red  border 
OB  which  the  number  of  the  master's  commission  appears.  A  book 
or  register  is  printed,  which  gives  every  number,  the  name  oofres- 
ponding  to  it,  and  the  name  of  the  vessel  to  which  tho  holdar  nf 
each  commission  is  attached.  Thus  at  sea,  as  far  as  the  flag  oah  be 
seen  and  the  number  distinguished,  an  intelligible  signal  is  readily 
made.  * 

Suitable  rooms  are  provided,  called  the  "  The  Shipmaster's  Rooms," 
where  the  officers  attend  for  the  necessary  duties  of  the  association. 
These  rooms  are  supplied  with  newspapers,  books,  and  records  re- 
lating to  marine  and  commercial  intelligence.  ' 

The  following  constitutes  the  Board,  together  with  the  rules, -Ao., 
of  the  association. 

OFFICERS. 

PBmDOIT,  VIOK-FRISIDEMT, 

JOHN  D.  JONES.  Caft.  EZRA  NYE. 


SBCBETABT, 

DANIEL  DRAKE  SMITH.  ISAAC  H.  UPTON. 

COUNCIL. 

Gar.  EZRA  NYE,  Caft.  ROBERT  L.  TAYLOR. 

Caw.  W.  C.  THOMPSON,  Caft.  KENNEV  COUILLARD. 

Capt.  AMBROSE  SNOW. 


COMMITTEE  ON  LOSSES. 
Caw.  WM.  C.  THOMPSON,  Capt.  I.  H.  DPTOH. 


IN  KAUtlCAL  0CIBNOfi,  KZAMDIKa  15 

B.  A.  SHELDON,  A.  M.  Caft.  W.  W.  STQBIT. 

Caft.  lOWNSEND  JONES. 

(OmujnuD,  1861— CBABXsasD,  1862.) 

^7 
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This  AssooiatioQ  has  been  in  snoceasful  opemtion  over  four  yesn, 
the  register  of  commizsions  now  nambering  over  4,000  masters  and 
WBoers,  of  approved  slauding. 

It  was  organized  with  a  viow  to  the  improvement  of  the  American 
Ibroantilo  Marine  service,  and  the  greater  security  of  Life  and  Pro- 
perty at  sea,  also  to  elevate  the  professional  capacity  and  mortl 
•haracter  of  seamen,  by  the  encouragement  of  worthy  and  qualified 
aaiiners. 

Under  the  direction  of  a  Council  of  experienced  Ship-maston  and 
Skip-owners,  commissions  are  issued  for  such  offices  as  the  applioaat 
■Mj  be  qualified  to  fill  with  credit  in  the  Mercantile  Marino  Serviee. 
These  commissions  serve  as  a  recommendation  to  ship-owners,  and 
are  encouraged  by  underwriters  in  making  favorable  insuranees  OD 
fl^Bsels  and  cargoes  under  the  command' of  officers  holding  them. 

The  Rules  of  the  Council  require  the  application  for  commissions  to 
be  made  in  writing,  and  particularize  the  native  place,  age,  length  of 
sea  service,  and  principal  voyages  of  the  applicant ;  referring  lo  p«r> 
I  by  whom  he  has  been  employed.  Testimonials  as  to  charaeter 
habits  are  also  required.  These  statements,  answers,  and  writtas 
reoemmendations  are  preserved  for  future  reference. 

Misstatements  made  by  the  applicant  will  be  a  sufficient  reason  &r 
refusing  a  commission,  or  for  revoking  one,  if  granted. 

All  commissions  issued  reserve  the  right  of  revocation,  and  are  to 
be  signed  and  receipted  for  with  this  condition.  They  will  continos 
in  force  for  one  year ;  but  may  be  extended  at  the  option  of  the 
Association.  • 

The  qualifications  for  a  Commission  are— experience  as  a  mariniff 
and  as  a  navigator ;  skill  in  the  sailing  and  management  of  a  Teasel; 
good  character  and  habits,  particularly  as  to  temperance ;  full  age  of 
twenty -one  years,  and  six  years'  experience  at  sea. 

If  an  applicant  for  a  Commission  as  Master  has  only  served  is  s 
fore-and-aft  rigged  vessel,  and  is  not  familiar  with  tho  management 
ef  a  square-rigged  vessel,  he  may  obtain  a  Commission  on  which  tho 
werds  "  Fore-and-Aft"  will  appear. 

N.  B.— UolAcrs  of  Commissions  oro  requested  to  send  to  thobecretarj  thooott 
ef  the  vessel  to  which  the/  may  be  attached,  when  any  change  occuis  aftoriO 
erff  ing  a  Commission. 
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The  word  Extra  may  be  placed  on  the  Commission  in  case  of  pai^ 
tiealar  qualifications. 

Applicants  for  Extra  Commissions  shall. also  ppssess  competMl 
knowledge  of  nautical  science  to  determine  the  longitude  by  obM^> 
ration,  the  proof  of  which  shall  be  an  examination,  under  presoribod 
Baks. 

The  Commissions  provide  for  presentation  at  the  office  forrenewd 
by  endorsement,  at  the  expiration  of  one  year  from  the  date  ihereeC 
If  the  holder  should  be  at  sea  at  that  time,  then  on  his  retora  te 
New  York ;  provided,  that,  if  absent  for  more  than  one  year,  he  eaft 
send  his  address,  with  the  name  of  the  vessel  he  may  then  be  eoi^ 
manding,  &c.,  to  the  Secretary,  when  e  special  endorsement  may  be 
sent  him. 

All  Commissions  granted  by  this  Association  may  be  reToked,  fyi 
satisfactory  to  a  majority  of  the  Councils  ;  for  omel  or  inb^ 
treatment  of  the  crew  or  passengers ;  for  breach  of  trati  m 
barratry ;  for  uoskillfulness  or  misconduct,  involving  unneeesaaiy 
damage  or  loss  to  vessel  or  cargo  ;  or  for  shipwreck,  not  sstisfaetorify 
aeeonnted  for ;  either  by  notice  to  the  holder  thereof,  or  by  advei^ 
lisement  in  the  newspapers,  or  in  any  other  way  which  the  Assoeiap' 
tion  may  direct ;  and  this  power  is  to  be  reserved  in  any  Commiseien 
whieh  may  be  issued.  • 

On  application  of  the  holder,  in  writing,  a  revoked  Commiaaion 
mMj  be  reconsidered.  If,  upon  examination  by  the  Council,  or  other 
persons  under  their  directions,  the  applicant  should  prove  satisfiia* 
lery,  a  new  Commission  may  be  issued  to  him ;  but  no  new  Commisaici 
ahaU  be  gnmted  after  a  third  revocation. 

The  Secretary  will  keep  a  register,  with  the  address  of  offioesi 
eommissioned  by  the  Association,  desiring  employment ;  and  a  liit^ 
with  the  address,  of  persons  desiring  officers  ;  and  will  furnish  any 
commissioned  officer  with  the  name  and  address  of  parties  desiring 
effieers  of  the  grade  of  the  applicant,  if  such  are  on  the  books. 

Subscribers  who  have  paid  the  annual  fees  will,  on  application,  he 
furnished  with  the  names  and  addresses  of  officer^  desiring  employ 
ment. 

Merchants,  ship-owners,  and  ship-masters,  becoming  subscriben 
by  tho  payment  of  five  dollars  annual  fee,  will  be  entitled  to  the 
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priTilcgei  of  tke  Association,  in  accordance  with  the  Rules  thereof 
Printed  reports  of  officers  in  good  standing,  and  holding  Gommis- 
mtmn  of  the  Association,  will   be  furnished  to  the  subscribers  and 
officers  holding  Commissions. 

The  good  character  and  standing  of  those  holding  Commissions  of 
this  Association,  and  their  immunity  from  disaster,  has  induced  the 
Underwriters  to  discriminate,  in  some  cases,  in  their  premiutns,  in 
ftim>r  of' vessels  and  cargoes  under  the  command  of  masters  holding 
Commissions,  as  will  be  seen  by  the  following  advertisement  :— 

"  The  undersigned  Insurance  Companies  concur  ut  charging  not  less  than  one-hilf 
qf  one  per  cent,  more  premium  on  naaiago  riskit  between  United  States  ports  and 
t^e  West  India  Islands  and  Bermuda,  by  sailim;  vessels  under  command  of  anas- 
iMv'not  haying  certiflcaleB  from  the  Anuvican  ShipK-masterfi'  Assodalion,  than  bf 
vessels  commanded  by  masters  having  such  certificates.  To  take  effect,  on  out- 
ward risks,  September  15th,  and  on  homeward  risks,  October  1st,  proximo : 

Kew  York,  August,  1862. 

IHANTIC  mutual  INS.  CX>.,  NEW  YORK  MUTUAL  lOT.  CO., 

?.•     by  J.  D.  JoMK,  Pttaidmt.  by  Johm  H.  LrtLL,  Fk^PMW. 

SUN  MUTUAL  INS.  CO..  UNION  BnmiAL  INS.  CO., 

^  '   bV  M.  H.  Grinnbll,  Pretidmi,  br  F.  a  Lathbop,  PretkimL 

aKEAT  WESTERN  INS.  CO.,  ORIENT  MUTUAL  INS.  CO., 

•  '    by  lUciiARD  Latiibrs,  PrestderA.  by  Lbopold  Biebwibtr,  PtmiiKtL 

MESHOANHLE  MUTUAL  INS.  CO.,  PACIFIC  MUTUAL  INS.  CO.. 

by  Ellwood  Walter,  Prendent.  by  Alfred  Edwards,  PrMmL 

WMMERplAI.  MUTUAL  INS.  CO.,  NEPTUNE  INS.  CO. 

by  Daktel  Drake  Smith,  PrmdenU  by  J.  P.  Tappan ,  PrmtdmL 
V  WASHINGTON  INS.  CO.,  by  A.  W.  WnippLB,  Via-PmidenL 

•  __— 

AppHoations  for  Commissions  may  bo  filed  with  the  Seoretai^,  tt 

the  oiSce,  No.  51  Wall  Street,  Room  25,  where  forms  are  proviM 

ror  that  purpose. 

'  I.  H.  UPTON, 
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NUMEBIGAL    LIST 

or 

Pasters  anlr  dicers  in  %  Perc|aitt  Setbke, 

WHO  HAVE  APPLIKD  FOR  COMMISSIONS  FROM 

The  Amerioan  Shipmasters'  Assooiatioii   '. 

WITH  THE  NOMBER  09  EACH  APPUCATIO:^. 


Iki  no  CAM  will  the  niimber  be  changed  or  need  a  Moond  time,  ao  that  the  noalbtr  will  alwiyv 
Mleate  the  name  oT  the  holder  of  the  Gommisaion.  ;. 

Tbeee  nombera  may  bo  uaed  aa  aigoala  at  sea  with  rreat  facilKj,  and  for  this  porpoae  holdvv 
«r  OommlMions  maj  proeore  eopiea  of  the  Uai  on  appuoatton  to 

yew  Vtfrk,  Jao.,186«.  I.  H.  UPTON,  Secretary.     ' 


1. 

2. 

8. 

4. 
•o. 

G 

7. 

8. 

9. 
10. 
11. 
12. 
18. 
14. 
16. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
28. 
24. 
25. 
26. 
27. 


80. 
81. 
82. 
88. 
84. 
85. 
86. 
•87. 
88. 
89. 
40. 
41. 
42. 


Capt  Isaiah  Pratt. 

"  Henry  R.  Hovey. 

**  George  E.  Welch. 

**  Jamee  R.  Malcolm. 

**  Robert  E.  LytUe. 
Mate  Geoi^  Taylor. 
Capt  William  Smith. 

*'  John  Pkigeon. 
Copt  Wm.  D.  Unum. 

*•  Thoe.  W.  Wilaon. 

**  Iknj.  D.  Manton. 

"  Jtmcs  Durie. 

<«  Rufus  0.  F  Candflga 

'*  Jonas  8  Higbee. 

**  WUliam  Kiiapp. 

•*  George  W.  Browne. 

"  Jos.  L.  Wmton. 

**  John  G.  Dorry. 

"  Thomas  Maroni. 

"  Geo.  W.  Ward.      • 

•*  Thomas  G  Hallocftb 

"  Reuben  F  Harford. 

"  '  Wm.  E.  Welch. 

"  Alexatuler  Scudder. 

•*  Lemuel  Gage. 

"  Henry  L.  Stuiges. 

"  John  Wtst 

*'  Lcveii  Lawrence. 

"  Charles  Clark. 

'*  Thomas  Leach. 

"  Joseph  B.  Jordan. 

**  JesHs  P.  Rogers. 

"  Ferdinand  Crocker 

•*  Luke  B.  Chase. 

"  William  Jones. 

**  Edmund  B.  I^Iallett. 

»•  William  C.  UnderhiU. 

**  AUenBixt<:r. 

**  BnMifoni  S.  Norria. 

"  Josiah  Morgan  Lord. 

*  *  Thomas  E.  Smith. 
Mate  Donald  S.  Mackay. 


48. 

44 

45. 

46. 

47. 
©48. 

49. 

60. 

51. 

62. 

58. 

54. 
055. 

56. 

57. 

58. 

59. 

60. 

61. 

62. 

63. 

64. 

65. 

66. 

67. 

68. 

69. 

70. 

71. 

72. 

73. 

74. 

76. 

76. 

77. 

78. 

79. 

80. 

81. 

82. 

83. 
o8i 


Capt. 


Mate 
Cupt 


Mate 
Capt. 


Thaddeus  Brown. 
George  A.  Scales 
Anthony  S.  McKathlin. 
William  E.  Bridges. 
Lanst  E.  Degn. 
John  H.  Stirling.  • 
James  H.  Buxton.  * 
Albert  Cook. 
Henry  Babcock.     * 
William  Hunt      > 
Jerome  B.  Rogeni.' 
Josiah  Pierson. 
William  J.  Axworthy. 
Alex.  Murray  Smith. 
Milfoird  Rogers. 
Chas.  F.  W.  Behm. 
George  R.  Sdincck. 
Nicholas  Kirby,  Ji. 
Siks  P.  Martin. 
H^iry  E.  Williams. 
Isaac  D.  Suybui;:!. 
WiUiam  M.  Blyo. 
Samuel  A.  Swinnertoo. 
Jas.  Walter  ConnoT. 
John  Johnston. 
Washington  (H>dfrey. 
Thomas  G .  Young. 
William  D.  Clifford. 
Henry  B.  Horton. 
David  P.  Heath. 
Wm   Wright 
Chailcs  S.  May. 
Arthur  J.  Hider. 
WiUiam  Brooks. 
L^rman  Wells. 
Jabez  Pratt. 
Ge<>rge  A.  Trundy. 
WUliaA  Allen. 
Henry  Dennison. 
Miller  11.  Johnson. 
Henry  Tj.  llowlsmd. 
Robert  Dockendoftf 


Hont—AU  with  a  •  prefixed  are  deoeasBd. 
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86. 

OH)t 

86. 

«t 

87. 

<i 

•88. 

•« 

89. 

«t 

90. 

<i 

91. 

<4 

92. 

<l 

98. 

•  « 

91 

(1 

96. 
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96. 

<• 

fl. 

•I 

98. 

•1 

99. 

f. 

100. 

'• 

101. 

102. 

* 

108. 

•* 

104. 

»• 

105. 

«t 

106. 

it 

107. 

•« 

108. 

«« 

109. 

•( 

110. 

«( 

111. 

«l 

112. 

«( 

lis. 

«t 

114. 

<» 

115. 

«4 

116. 

•  t 

117. 

Mate 

118.  Capt. 

119. 

120. 

121. 

121 

128. 

124. 

125. 

•126. 

127. 

128. 

129. 

180. 

181. 

182. 

188. 

184. 

185. 

186. 

187. 

138. 

189. 

•140. 

141. 

•142. 

148. 

144 

George  A.  DoArboni. 

J^uius  tl    Bogen. 

JohD  E.  Williams. 
lUchard  OlmitacL 
Orlando  Bostiett. 
George  A.  IfcMmm. 
William  M.  Poet 
John  C  Whittolier. 
William  H.  RuaselL 
Daniel  U  tloftf^sdon. 
ThomoH  £'>iw;Lnl;». 
Hiomjs  F.  Freeman. 
Franciii  P.  Allen. 
Fred.  J.  Qorcr. 
John  E.  Wells. 
John  M.  Boyson. 
Mercutor  Cooper. 
JfttneaH,  Oreeo* 
Thomrtflll.  Itojl?. 
Georfjt^  Scott, 
John  Rolwrt  Dewar. 
Mftrtvii  3  Han  is. 
BJdiiw!  II.  El!k 
Hetiiy  F.  Coffin. 
Bowlond  F  Coffin. 
Joshua  P.  Boutelle. 
Qeoigo  C.  Btouffor. 
Gideon  8.  Stinson. 
Albert  Webster  Lavender. 
Jcacw  Ward. 
Eilwiml  P  Johnson, 
G^iK49  GUflllEib, 
Hcrtuitn  LowutibLcUi' 
Esn;  Leo  llobbinii. 
Jubn  U  lu^ruhum 
SyhctfUrr  BJattisou. 
Orrin  Kellew. 
Samuel  Cubb. 
DlivM  Jjicksnn. 
JuLn  J  Rogers. 
Wm.  TI  raranfl, 
Henry  W   Wiubburn. 
Itichiiid  Hurlow. 
George  Aloori?, 
DiiviJ  G.  Co\^. 
John  B.  Hnrlburt. 
John  II  Avciy. 
Willlim  C  Staplcji. 
Lewis  Wk  Pcmiiafftonr 
Jolin  ToTFwtn 
Fraiii  w  {VittoTWHLr 
Bdmubas  Shf?nnan. 
f  smucil  W  ILithcr. 
William  Hanson. 
John  H.  Shoppy. 
WillLim  0.  Jones. 
Charles  II.  Baldwin. 


145. 

146. 

147. 

148. 

149. 

150. 

151. 
©162. 

168. 

154. 

155. 

156. 

157. 

158. 

159. 
oi60. 

161. 

162. 

168. 

164. 

165. 

166. 

167. 

168. 

169. 

170. 

171. 

172. 
0178. 

174. 

175. 
O170. 

177. 

178. 

179. 

180. 

181. 

182. 

183. 

184. 

185. 

186. 
«187. 

188. 

18!). 

100. 

191. 

192. 
©193. 

194. 

193. 

196. 

197. 

196. 

199. 

200. 

201. 

202. 

203. 

20i, 


Mate 


Capt  Charles  Woodmud 
'*    Karm<.'nd  Biibudan. 
"    Dtvid  SouptT. 
"    Wm.  II.  Biley. 
«*    Bynm  G.  PettingUL 
"    Patrick  M.  Word. 
**    JohnP.JoQcs. 
«'    Horatio  Day. 
**    Charles  Hutchfaisoo. 

Grippin  f'h^iamon. 

Samuul  IL^kIJul;.  Jr. 

David  K.  WclJcrL 

Edwat-a  R  VojIL 
«<    Jomce  A.  Hi}f&cs^ 
"    WUliam  H.  Uorey, 
«*    ThomawDi^ai. 
•*    Nathan  F  Lonnbeei* 
"    mlo  Kn[i^ht. 
"     EbcaeMi  E  Graves* 
**    Charles  Mills. 
"    Chnr  es  W  ftirtlett 
"    Bethucl  G.  Handy. 
"    Thomas  E.  Wulfe. 
*'    Joshua  H.  DilL 
**    Thomas  Hogfaes. 
Biate  Lec^ld  Beyersdoiif. 
Capt.  Peter  E.  Bowland. 
Mate  Dftblu)  D,  ftoaons. 
Capt.  G^[^i>T^  A.  Bailey. 

Wdrame  Gllkry. 

j:-lwj]dD.  WootlwurdL 

Uidetjn  T  Emery ^ 

Ji^bu  n.  Dk-kLnsciii« 

J^UDCa  H^   Cb  mberlaia 

Somaol  Lnvol-jifL 

Marah&ll  M  Wtlb. 

JazQtts  W  T:itc3. 

I'jioch  Wood  Pcabody. 

John  P.  Sondberg. 

Colin  C.  Campbell, 

Stephen  Wljitmon. 

Charles  Folsom. 

Jonhtiii  CotillLinJ. 

Win  jam  Cofihinsc. 

Jiiinea  W.  Lij.d;=ley. 

Samuel  Foes.  ^ 

Charles  H.  Frisbio. 

Wm,  i{,  <J.   inummoBd 

William  L.  Brown. 

Eini  B.  Ticcmaa, 

Frederick  Qt^rham. 

John  L.  Bryant. 

John  Anderson. 

AbrLiham  N  Gould. 

Wm.  8.  F>ost 

Leonard  W.  IIortoD. 

John  K.  Gict 

William  Brand. 

Wm.  K.  Bradlsh. 

Daniel  S.  Collin . 
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».  ( 

Ctot  Jolm  C.  Almj,  Jr. 

266.  Offt  Clement  P.  Jayno. 

«• 

Wdney  Aj'hhy. 

96ft. 

A 

William  R.  Gardner. 

«« 

Job  a  Pcomosloa, 

267. 

44 

Cburlca  Scmd^ll*. 

(4 

Wjim?n  Ray, 

268. 

41 

Michael  ContcUu. 

«i 

Henry  L.  Townsond- 

269. 

44 

Henry  L.  lEt-pbiim. 

«t 

Aoibroe<5  Cbild, 

270. 

44 

SimeaaS,  HLivrkini^ 

4< 

MclvUltj  Olipbiiit, 

271. 

44 

WillUai  iloQloin. 

It 

James  S.  Tlogcra. 

272. 

44 

I'rod.  B.  Laa^^ton. 

«• 

Joseph  W.  Lawronco. 

273. 

It 

Charity  D.  a^iiia. 

«i 

Joseph  0.  WuodRide. 

274. 

44 

Joseph  W  H.  rurdy. 

l« 

rijuieru  P.  Ciivcr, 

275. 

14 

Jobti  Lmdcrkin. 

«• 

Iknjnmia  U.  GmHk 

276. 

44 

Frederick  O,  LiUixop. 

<l 

Wm.  D.  HtitctiingB. 

277. 

II 

John  A.  Rider. 

l« 

Wm.  UaUr. 

278. 

It 

PhUip  R.  Stanhope. 

«i 

Willi  am  A.  Jonrv*. 

279. 

41 

Uenry  F.  S;dter. 

(« 

iMioc  Sodcld- 

280. 

14 

Cbarlc:;  a.  Town^^eod. 

«« 

StephuuRGloYer* 

281. 

«l 

Stephen  M  Wonon* 

<• 

Jamcj  Crocker. 

282. 

If 

Kiel  P,  Schibye. 

« 

ItoUert  B.  fimiLiv 

283. 

tl 

Thc3d^:Frc  Perry* 

** 

John  l^ortcr» 

281. 

It 

John  iSvTGency. 

« 

^Vorron  Donrncy* 

285. 

14 

Lorin  U.  Botsford. 

•  < 

JtwcphT  Sodo" 

286. 

<t 

Chas.  A.  Pendleton. 

4* 

J.itn'^  J.  ITumphroy^ 

287. 

•» 

William  Sleeper. 

tt 

John  R.  Kelly. 

0288. 

It 

Knut  Farorm. 

<» 

IjcopnU  Cluver. 

289. 

«t 

John  F  NickoU. 

•• 

ChiUiin H,  W  Pctroua 

290. 

•* 

^i">^i-l  n    Fai:v;h)lrl. 

«t 

Lt5v»  GooiiiJTin. 

291. 

tt 

John  Scott. 

I  Mato  TbCDclon]  A.  Jone?. 

292. 

It 

Aug.  C.  PcttingilL 

;.Capt 

.  Ouilfli  GL  Jkkct 

293. 

II 

t^amuL'l  n.  Bogult, 

«« 

James  M.  Jcnkios. 

294. 

tl 

Anthony  Ch^ikt. 

•« 

James  8.  Rees. 

295. 

It 

Htiiry  Itussliag. 

4« 

I>atilf:l  It.  Trumcm^ 

29^J. 

It 

ML^  B  Lo^vbcr. 

•  1 

Hcrlnrt  M,  IluyJco^ 

297. 

II 

James  II.  Parker. 

«t 

AnLhany  Th&chci. 

298. 

II 

WiiUAm  W.  UortU. 

•  « 

6Gth  Doone. 

299. 

tt 

Frederick  W.  Throne. 

<« 

Alfr^  Poozio* 

800. 

It 

Henry  W.  Green. 

, 

l» 

David  Ptirbcs, 

801. 

tt 

TlKMn»l}  DavU, 

•  1 

John  W   f^tumf>QS. 

802. 

It 

JdhaK.  flaimon. 

w 

CI 

Edward  Whitohuret. 

803. 

ft 

Juho  J.  Beafipean^ 

u 

<« 

Bernard  A.  Joeslcr. 

804. 

It 

James  Cha:;c. 

44 

Alph(wiBo  D.  Kaye, 

C05. 

II 

James  Bryant. 

•  4 

John  P.  Rf>l>n-^ta- 

806. 

It 

MarUu  V.  B.  Amidon. 

II 

Charles  Sfortcu. 

807. 

ft 

Merit  U,  Crcca^j. 

44 

J&\LiC    DiiiJ  1 

308. 

tt 

pjjbctt  It   UruminontL 

44 

George  DewhnniL 

809. 

41 

\y  •• 

K-^eTjaa  Crosby, 
'fliomas  11,  Ciirford, 

310. 

4t 

Win.  F  Gibbs. 

311. 

44 

CLrUL  .]iln:r  \V^  lioyd. 

Isjii^dt.  Foumtcr^ 

312, 

4t 

IIl^-^v  i^  Asmus. 

Ibomnfl  n,  DttTis. 

813. 

*K 

Albert  Zercgo. 

Mt'limctho.-.  0.  Woolflcj, 

814. 

It 

Daniel  P.  Caulkins. 

B  riJiXEnTri^Atliiafl, 

315. 

II 

Arthur  C.  Beriy. 

Jjim  A  0.  DtjlL 

816. 

II 

jViLJ.-lt       iT         i_-[i^4T»' 

\Vm  M  Tt-rry, 

317. 

tl 

riAlrauu  1  W.  Holies. 

Jfjfm  A  Darlioff. 

318. 

41 

George  R.  Nickeraon. 

Alfrctl  Wrtjctitt. 

819. 

44 

Jerome  B.  Hlldrcth. 

EdwarilHiiwltinrt, 

820. 

It 

George  NV.  CrowolL 

Jofh^iab  \y  HnwkinA 

821. 

It 

Philip  Beimett. 
Charlo!!  H.  Corser. 

Churltis  Ptetcwou. 

322. 

14 

William  C.  Ross. 

823. 

II 

Horace  B.  Soule. 

•324. 

44 

Ellsworth  A  Luoo. 
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825. 

82G. 
827. 
828. 
829. 
880. 
881. 
882. 
8»3. 
834. 
835. 
836. 
887. 
338. 
889. 
840. 
811. 
842. 
843. 
844. 
845. 
846. 
847. 
848. 
849. 
850- 
851. 
852. 
853. 
854. 
855. 
856. 
857. 
858. 
859. 
860. 
861. 
862. 
863. 
304. 
865. 
866. 
867. 
868. 
869. 
870. 
871. 
872. 
873. 
374. 
875. 
870. 
877. 
878. 
879. 
880. 
881. 
0382. 
883. 
884. 


Gl^t.  wniiam  B.  Sloddtfd 
Fred.  A.  Q.  Bacon. 
James  Shoppy. 

ISiiniucL  l\  FU,t«&^ 
Ji>\\n  Stirlinff. 
Jticub  MiLkT 
lliomas  U.  Morton. 
Joseph  H.  Arnold. 
Joseph  W.  Hathom. 
I^Lchivrd  Bcostoa. 
John  Unlar. 

Juhn  i^.  lQg:ni}i!un' 

SiituaclT.  Donoell. 
inijim  L.  Flitaer. 
Joseph  A.  Wallace. 
GkH>rge  B.  Almy. 
Charles  H.  Matthews. 
Theodore  a  Du  Bois. 
James  C.  Stafford. 
Albert  G.  Jones. 
LewU  1^  Coolt, 
W[liiiim  D.  Gregory. 
Ciiiirl^M  ^Vjtnan- 
Art^mtu  W.  Watts. 
Richard  T.  Hartshome. 
Samuel  S.  Thomas. 
Horatio  N.  Plummcr. 
Jjjues  C.  DUo^d- 
Isiac  K.  Qettdcnion. 
G^ordus  H.  Schreuder. 
Wm.  W.  UnjuUart. 
Lhmii^l  M,  Miii^ihttll. 
Ah  Ion  Pliunmc^ 
John  Hoxio. 
(nuxiucI  Ecunedy. 
GcMJige  H-  Sttveiu. 
\VjllLmi  Freemuu^  Jr. 

Heury  S.  Ray. 

Sclden  C.  Warner. 

Edward  A.  ^FoiTiill* 

D:i.VLdUnknt. 

Wm.  C.  I^gert. 

lUrzilloi  5d1i^, 

Pivid  Bdrtlett. 

Bern.  Ah  Folauftbee. 

William  A.  Gardner. 

Frank  P.  Shannon. 

Robert  Harding. 

James  A.  Tyson. 

Wm.  IL  Chambers. 
Mate  Frank  H.  Been*. 
Capt.  Wiltjon  Mi;N'ear 
"     lUuben  Merrill, 
•♦    Chas.  8.  Warren. 
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887. 

8S8. 

889. 

890. 

891. 

892. 

'  893. 

894. 

895. 

396. 

8J7. 

898. 

899. 

O400. 

401. 

402. 

403. 

404. 

406.  M:ito 

•406. 

Capt. 
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*' 

408. 

i( 

4j9. 

»* 

410. 

Mate 

•411. 

Capt. 

412. 

*( 

413. 

«( 

414. 

n 

415. 

If 

416. 

•« 

417. 

fl 

418. 

(1 

419. 

n 

420. 

•  1 

421. 

«< 

422. 

•' 

423. 

*» 

424. 

(i 

425. 

«l 

426. 

<t 

427. 

<< 

428. 

tt 

429. 

it 

430. 

•' 

431. 

tt 

432. 

tf 

433. 

»* 

^34. 

(4 

485. 

ti 

436. 

Mate 

487. 

Capt 

488. 

439. 

440. 

441. 

442. 

443. 

444. 

I 


Abraham  Slmniocit 
AbiAJ  McFttrland. 
^baalkin  KIIlb. 

Frederick  W.  6v 
GeoiTtje  Httgar. 
LltwU  W.  Gilky^ 
Simon  W.  Cooper. 
Juhu  E.  Atkin#^a* 
llctirlatl  Box^tau^ 
rittriik  H.  Conway. 
Kd  w  Linl  J  oha«>iL 
JufUj^a)  S.  DilUngbAm,  J& 
AleiuiDiJLT  WaiigU. 
lienj.  F.  Noy^-ft. 
Juh<i  UaI^j. 
E;imuel  0.  Magn^ 
i'onnau  D,  EoRiita* 
WiUiiUiC.  GiiTuitL 
Jost'ph  Breroton- 
Jamon  N  V^mbo^kirk* 
George  PtitteTson. 
Jubu  M^  Gdletapuk 
FrancU  Jaoki^a. 
Ch^irl^'S  tiwcniliion, 
DnvidM.  Riwihonuk 
William  F.  G.  KUis. 
Will.amChat&fild. 
John  P.  Wyatt 
WUliam  Stlnaon. 
Carno1iut>  U   Kiiii^ 
Charles  C.  Packer. 
Fessendon  Chase. 
William  B.  HUtoo. 
Ebenezer  Burgeei^ 
Robert  K.  Bobinaoo. 
Robert  G.  Watts. 
Robert  B.  Snow. 
Edward  K.  Moonej. 
William  E.  WaggonA 
John  liALLr:^. 

WilUani  O.  Bh«pkr> 
Austin  Williams. 
Joseph  U.  Stetson.  \ 
Henry  R.  Otis. 
Joseph  K  Stannaid. 
S;b[iJU(^i  F  CnfU. 
IkViiiiifuPtjweiL 
Cit)Bby  B.  Smith. 
Aaron  H.  Storrs. 
Charles  H.  Barrett 
George  G.  Brown. 
Egbert  T.  8ewa?L 
Thomas  &£Uis. 
Henry  W.  Lont 
Michael  Steyenson. 
Hudson  B.  MerrymiOi 
Alfred  H.  Menymao. 


Capt.  EliRha  F.  Befm. 

**  James  M.  Miller. 

**  Andrew  J.  Brower. 

•*  Oeoniri*  N.  8  imson. 

*•  Frederick  Sherwood. 

*'  Vhii'kii  \'    Hf>yer 

**  William  Munroe. 

••  WilUiim  P.  SisBbee. 

•*  lU^burt  L.  Wiiltott. 

•*  John  Cfjlnmti. 

*•  H'^tirv  E.  Htknlinj;, 

"  Willi'irn  A.  Biirtaby. 

**  llvlixnil  U^itoti. 

•*  Fred.  R.  Meyer. 

**  Jacob  W.  Hinckley. 

"  .liim.-^  J  J    ivoiih 

**  John  B,  BowdJtcli, 

**  Klx'nt'Err  M.  Likvny, 

•*  Rlc  h  ird  Hepburn- 

"  CliiLrl^'S  Knowlcf, 

•*  Siiri  I'liatcrbnwk. 

••  Willi^mft  J.  Perkins, 

**  Chirlos  II   Bmwti. 

«•  I»r^^nr  ►  S  Fike. 

**  Frank  B.  Melcher. 

'*  Albert  H.  Comstock. 

"  Frodtirick  W.  Hansen. 

"  William  K.  Foreman. 

••  Harvey  Mills. 

"  Bheldoi  E.  Hubbard. 
Mate  Win.  P.  Mason. 
,  Copt.  Jua'.ji  J£  Cr«Ty, 

•♦  CliLTlcaG,  Crockur. 

•'  Ge<iTi;o  IJuoAe, 

Mate  Wi[T  -\ra  Henry 
Capt.  Charles  Post. 

•»  John  S.  Taylor. 

**  Francis  J.  Brenton. 

**  John  W    Bennett. 

"  Jo>in  S.  Kilbv. 

**  William  A.  Ihompson. 

••  John  O.  Wilson. 

••  Willinm  Mirtin. 

•*  William  J.  Stafford. 

"  John  H.  Child. 
Mate  Jnliii^  W.  d<?nta^. 
.  Capt.  Will  mm  TI,  Andenon^ 

•*  Oe«)rf(o  W.  S.  Gnieber. 

•*  Willlim  D.  Tucker. 

•*  John  B.  Chll  Is. 

•'  Thom.is  W.  Peel. 

"  I  eter  H.  Whiteberry. 

'*  Jeremiah  Hooper. 

•*  John  F.  French. 

'*  John  S.  Ciowell. 
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505. 

Capt.  EInathan  P.  Hafheway. 

606. 

•• 

SomuL-l  iL  a.  Pruntia. 

607. 

n 

Ftt.li'E  i.  k  Oliver. 

608. 

«» 

Dun  Id  Tripp. 

609. 

(t 

'llii^>philuHBaseett. 

610. 

ti 

HcDry  Apple^t. 

611. 

M 

JohnC.  Dutch, 

0612. 

i< 

jame*  L^wler. 

613. 

14 

Jamt^  P.  TbompflOD. 

614. 

l< 

Willani  0.  Brown. 

615. 

«( 

William  J.  Rogers. 

616. 

<l 

Henry  Himsdon, 

617. 

41 

WiUiiim  Sy*nn>ndB, 

618. 

it 

OrsiuuiiO.  Luftiway. 

619. 

•« 

John  Curtis. 

520. 

«t 

Henry  C.  Hnngerfoid. 

0521. 

** 

James  T.  Moloney. 

622. 

44 

Joseiih  J.  ChUd. 

623. 

44 

John  C.  Bush. 

624. 

44 

John  F.  Marwrhalk. 

525. 

(4 

Hugh  Morrison, 

626. 

*« 

Cb^rktiOullinfl, 

627. 

4i 

AmiwaM  Lovcland. 

528. 

44 

Horiicio  Nds^'^n 

529. 

•* 

Jeremiah  N.  Sawyer. 

680. 

•• 

JamoH  N.  White. 

631. 

44 

Job  iVjtter, 

682. 

•♦ 

Goorge  E.  Hawking, 

633. 

it 

EdwunlAl^rtL 

684. 

«4 

Thi^miut  McOuiJough. 

535. 

•♦ 

lt^)h(!rtCtiv^-^en. 

536. 

44 

l^;rpininin  Jonc*^. 

537. 

Mate  NkbuJai^H.  Dixon. 

538. 

Cnpt 

.  Hamuel  II.  Curwen. 

539. 

WHItenO  AUmi. 

640 

•* 

Francis  J.  Ch-ise. 

541. 

•* 

Ch.uk  lE  Coffin. 

542. 

«t 

Rcnj.  J   II.Traak. 

543. 

♦• 

<JUHLiviialKS.  Tt^k, 

544. 

'' 

Thtmi.wj  11,  Tucker  Jr. 

540. 

AlbortP  Foster 

54(). 

•♦ 

Atigui^tu4  K.  Savin, 

547. 

•• 

Otffifffu  Wjnitfli  •, 

548. 

" 

Abrah  im  E,  Christiwi, 

540. 

•' 

John  V.  Wilkinson. 

550. 

44 

IttilMr.l  11.  Mooro. 

551. 

»» 

William  8.  Johnson. 

552. 

«t 

William  R.  Irving. 

553. 

14 

VtailA  B.  Rtig«n> 

554. 

14 

E«5kiol  D.  Percy. 

555. 

*' 

Joseph  G.  Lewis. 

556 

ti 

JolinJ.  N   Webber. 

557. 

44 

Wilder  F,  Cooper, 
Ptitcr  C.  Mocklier, 

558. 

(< 

569. 

it 

Matthew  Mirt^klier 

660. 

44 

Dnnbiir  Hendf  reon. 

561. 

<« 

Jacob  Q.  Pierve. 

562. 

14 

liidtani  iVUkinson. 

663. 

•  < 

GeoTge  F.  Churth, 

664. 

4( 

Wm.  J.  Van  Mamee 
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665.  Cftpt.  Tf  Icr  i^amxM. 

566.  ''  Calvia  O.  Worth. 

567.  "  AmMuC.  Pung. 

568.  *'  John  A.  Morris. 

569.  **  llichar  I  Luce. 

570.  *'  William  O.  Parbcr. 

571.  *'  Ofcuuleirkltttffr 

572.  **  Raroupl  Tj.  bipcnccr* 
578.  "  Ut'fjrjLCn  W,  GorhaiD. 

574.  "  Daviii  A.  HanrL 

575.  *'  BiiasH.  Dir&Lll. 

576.  **  Btimucl  Bainueis. 
677.  **  Georj;o  O.  Gilbert 

578.  **  Epij  mil n  fray 

579.  **  ItinWO  Ciirver. 

580.  **  JeroiuLih  Chntlirickt 

581.  *•  htcp?T.-;i  IX  Ji}j. 

582.  "  Henry  H.  Mo[.An(?. 

583.  "  ti(;,.rgtj  W  Walaoij. 

584.  "  AlirAKam  II.  V/tiOd. 

585.  "  ItubtfirtCimmDgtuim. 

586.  "  Jt>l)u  J.  ilogor*. 

587.  "  Kra[ik  H  Stinson. 

588.  •*  BiHnjiiiQin  D,  Hurd. 

589.  **  Henry  Clay  Woodward. 

590.  **  Uuj^h  H  Sitvogo. 

591.  *•  Iluf«u*H.  Buttertkld. 

592.  "  Wm.i:  PhilUps. 

593.  "  KrwhiA.  Hiifl»t:r> 

594.  '*  GtiTK'a  S.  (till. 

595.  •'  Ovi^rt^ii  f3eIlow^ 
•596.  *•  M(^-flHoyt 

597.  '•  Go^ngij  8,  Keller. 

598.  "  Ctinrk^  A.  Hftnlett. 

599.  ''  Cliarles  A.  BMolett.  Jr 

600.  '•  Ltitimm  A.  Brown. 

601.  •*  Jume*  SUvrait. 

602.  '*  UJin^ii^nLinckin. 

603.  "  Kli  Terry. 

604.  **  John  A.  White. 
G05.  "  (rcjr^'j  Siiinner. 

006.  ''  ivimut:!  Macodnck. 

007.  "  WilU-im  iV  Ilt)gera. 

008.  **  ChftTl^:^  K.  Jfu.'k. 

009.  *'  Thai.   J.  Forrest. 

610.  **  Uosmcr  D.  Parmelei* 

611.  **  James  Funck. 
0612.  *•  CLtidtiAaG.  DilL 

613.  "  SfttD  uM  Asktiu. 

014.  **  Eiiwird  llubiiwon. 

015.  "  UftottC'^  l>niicau. 

016.  "  n.iT>ir]  Clark. 

017.  **  Taylor  0.  Newbury 

018.  »*  William  HcwcB. 

019.  "  John  W.  Contta. 

020.  **  Uarrisoa  Nickertion. 

021.  •♦  Alex.  M.  Heartt. 

022.  "  Joslah  Nc\fcomb. 
623.  "  Kainte  Croix  Redman. 
624-  "  Geurgo  Conwey. 


625.  Capt.  DIedrich  J 

626.  "  John  0.  Koney. 
•627.  "  Geor^'o  N.  Hood. 

628.  •*  John  N.  Hrown. 

629.  **  Aihiu.ttn.i.iugh. 

630.  "  JSdwAitiVuung. 

031.  '*  William  RBeLL 

032.  Mate  William  J,  ArmstT>!)ci«f. 

033.  Capt.  Cj/ul  lb*  W,  Millikin- 

634.  •*  CbvUtophrr  Crowell. 

635.  "  Fnsrmtiu  Jeffrey, 

636.  *•  ICdHJirlAyer;^, 
687.  •*  WiJiijmi^ldt^. 
638.  "  liufo^  L  mI^. 

039.  •*  'iUcijU  iirGwlbrandaon. 

040.  **  Rnmucl  Vnun^^ 

041.  '*  MinirTuiUUl. 

042.  "  WilJI.im  Morgan. 

043.  "  liitfajtl  Fmiek. 

044.  •*  Alejtiuidcr  11  Dorkor. 
64').  *<  lUy rt.  tbb kc. 

646.  *•  Wiifi.utiA.  Miilue. 

647.  **  Aide  1 1(.  Eldrkige. 
048.  "  >likiwiii  G.  lloyle. 

649.  *'  Jiunci  Aios worth. 

650.  *'  ThomaH  D.  Kidd. 
0651.  •*  Edward  11.  Faurbuiks. 

652.  **  Jon«  hL  HvtJebt 

653.  "  wmiatuT  JohiiiL 

054.  "  Gc[>r^-o  Smith. 

055.  "  Ilidi.  C  dviu  Williams 

056.  **  ShjidniuU  Kmall  Jr. 

057.  "  Q*H?rj;o  L  Murray. 

058.  *'  Gi^m^WA  Thomw. 

059.  "  Iftiiucl  Curli*. 

060.  ••  WiUMiiiGrnnt. 
501.  "  Got>igj  ]■    TutUa 

662.  •'  JAiiitaK   Ufcvia. 

663.  "  Alt^x.mdor  M.  iXn^kA 

664.  •*  Mall-  V  fcimith. 
C65.  Not  used. 

666.  Mate  Calvin  C.  Howes. 

067.  Capt.  *.rf.-]-.i  i.  Suitoo. 

668.  "  John  v.U*.i/J  wick, 

669.  **  Ntitik^ni    DuUoD. 

670.  •*  Goo.  N  tslocum. 

671.  **  Am  uebli  iV  Cooary^ 

672.  **  Murrh  O^born, 
078-  **  Hf.'niyC  Du^boro. 

074.  **  Warren  Bra/. 

075.  **  John  K.  Wiison. 

076.  •*  JohnJ.  WulL 

077.  **  Geor^ii  lUwkios- 

078.  **  Abtii.  D.  riereon- 
070.  "  Thoiii-ifl  t>.  bmytlu 

080.  "  Jf*lm  Fr-isct 

081.  '*  Mon;an  GandeiMO. 

082.  "  ChEB.  A.  BarUett 

083.  ♦•  Gef».  W.  Brown. 
684.  **  Henry  D.  Driver. 
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I.  C«pi.  Jof.  M.  Hume. 

\.     "  Goorgo  W.  Nowen. 

*'  Freeman  F.  PerciTaL 

L      "  Joba  McCleave. 

>.      **  BobcrtJock. 

L      "  Ifoeefl  Lyons. 

"  QeoiKc  W.  Patten. 

L      '*  nufuB  Q.  Dearborn. 
L  Xato  Duncan  McArthnr. 

L  Capt  Gilbert  A.  Knudson. 

K      "  EdirardColc. 

;.      «•  Wll-am  Nowhall,  Jr. 

*  *  John  Ketcham. 

L     ••  John  F.  UnderhilL 

1.      *«  Harmon  C.  Orr. 

).      "  Thomas  L.  llasson. 

..      "  Epbniim  P.  Loud. 

L      "  Wm.  H.  Fulford. 

;.      ••  Benj.  T.  Glover, 

u      "  Abncr  E.  Squires. 

^      "  John  Thompson, 

w      "  Charles  IL  fextcr. 

"  WUliam  Brown. 

"  James  Ed.  Colo. 

"  Samuel  IL  Dollard. 

'*  G^or^o  U.  Lcinas. 

'*  Atkins  B.  Nickerson. 

"  William  Snow. 

"  Alfiedllulse. 

^  William  L  Todd. 

*'  Louis  T.  Bradbum. 

*'  MeltUh  Jordan,  Jr. 

"  Benj.  F.  Jayne. 

••  Harrison  O.  Gray. 

••  Wm.  M.  Otis. 

"  Albert  C.  Otis. 

*•  John  Boyd. 

"  Galen  0.  Norton. 

••  George  M.  Hooper. 

"  Oliver  L.  Bearso. 

Uato  CcMrgc  Dianchard. 
Gapt.  Edward  Moses. 

'*  David  Thompson. 

«•  Waller  Chad  wick. 

<*  Claudius  B.  Wiiliams. 

*'  Hemim  Smith. 

"  Bartlctt  S.  Mayo. 

"  Gordon  G.  Berry. 

"  Henry  Whiting,  Jr. 

"  John  MoVeity. 

••  Chas.  A.  Encll. 

"  William  M.  Swasey. 

••  CliriRti>ph(T  Collier. 

••  IraT.  Hurton. 

"  Bradley  8.  Smith. 

"  Horatio  Howes. 

"  Colman  Kciley. 

*•  John  Arnold. 

"  Oeorgo  A.  Hopley. 

**  .T  inici  r.  Clcvehmd. 


746. 

Capt.  Edward  W.  Monday. 

746. 

ti 

Benjamin  F.  Pickens. 

747. 

Dexter  Collamore. 

748. 

GeoiRe  H.  Avery. 

749. 

William  P.  Jones. 

750. 

Ephndm  G.  Harriman. 

761. 

Shephard  J.  Hulse. 
Benj.  T.  Watlington. 

©752. 

763. 

Daniel  Qi.ig.  . 

764. 

Edward  P.  Percival. 

765. 

Wm.  8.  PcarsM. 

766. 

Goo.  W.  Brewbter. 

767. 

Edwin  Ross. 

768. 

David  Burt. 

769. 

Warren  Lure. 

760. 

George  Taylor. 

761. 

Isaac  C.  Diigget 

762. 

ChailcH  Browne. 

763. 

John  Davis. 

764. 

Eugene  F.  Price. 

766. 

Daniirl  C.  Wooster. 

766. 

Mate  John  Bors. 

767. 

Capt  Horace  W.  Pierce. 

768. 

ti 

John  ILiys. 

769. 

Henry  M.  Merrill. 

770. 

Leonanl  D.  Brown. 

771. 

Thomas  Butler. 

772. 

Joseph  S.  Brewster. 

773. 

Thomas  8tev<m.s. 

774. 

William  Monk. 
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Oliver  Aiiicsihurjr* 
WUlmra  1',  Davia. 

^rhWTMi  JoflCfl. 

'ni"m:i*Stc\*cuii. 
Joecplk  W.  ChiLudkr. 
WilUwn  IVott, 
Johu  U.  H'^rrey. 
Jt>U  BCTTickson. 
l^CTTC  Ci  iruud. 
Juhn  Terry. 
Samuel  HordlDg. 
8eth  C.  MuUin. 
Charles  S.  Hudson. 
Wilson  Dunn. 
Jiuaea  Aheeban . 
KmucwM,  Hon  ten. 
John  H*  Cooper. 
DiuiJcl  N.  JrfoM. 
Frtuiklin  C.  Bennett. 
WaIUt  n.  Whittenwit. 
Juliiuiua  V  Grooa. 
Wtlliam  UnlL 
Joseph  O.  Robinson. 
Edwin  E.  Rudolph. 
All  f!  pew  Day. 
Rudolph  Kdlf^. 
Ed^Tanl  P^it^rwm. 
Our  id  FiUjviUick. 
NaUiiiQ  R  HH«keU. 
Stephen  Hftrnta. 
Geurge  N,  <Jh archill. 
Henry  PeterBon* 
FrancuE.  }lod«doa. 
Jacob  F.  Bates. 


1706. 
1706. 
1707. 
1708. 
1709. 
1710. 
1711. 
1712. 
171« 
1714 
1716. 
1716. 
1717. 
1718. 
1719. 
1720. 
1721. 
1722. 
1728. 
1724. 
1725. 
1726. 
1727. 
1728. 
172a 
1730. 
1781. 
1782. 
1783. 
1734. 
1785. 
1786. 
1787. 
1738. 
1789. 
1740. 
1741. 
1742. 
1743. 
1744. 
1745. 
17i6. 
1747. 
1748. 
1749. 
1750. 
1751. 
1752. 
1753. 
1754. 
1755. 
1756. 
01757. 
1758. 
1760. 
1700. 
1761. 
1762. 
1768. 
1764. 


Oapi.  Oeoige  Nicholas. 

"  William  H.  Johnson. 

*'  Tlkomaa  Gibson. 

'*  Henry  D.  Harriman. 

"  Albert  C.  Walsli. 

''  Henry  J.  Bown. 

"  George  W.  Robinson. 

**  Daniel  W.  KniirLi. 

"  Wiliiim  p.  Yorlv, 

"  Aaron  W   ElauvtU, 

"  AFiUiam  K  Doone. 

'*  Ralph  Dovetvui^  Jr 

"  WJlJiara  H.  ariffing. 

"  John  C  Bealj, 

"  Charles  P.  Low. 

'*  George  W.  Carlisle. 

*'  Frands  B.  Daris. 

**  Junes  H.  HughM. 

"  Chjules  Rawttn^^, 

**  Edwaixl  M.  BuJkky 

**  Elbha  £.  Atkioj. 

"  Jiiscph  W   Priest. 

**  Henrjr  JfUuBcn, 

**  ThoujM  Mi*nnii, 

"  John  D.  McNeil. 

**  Henry  Dolby. 

'*  Thomas  Roy. 

'*  Robert  Dart. 

**  TownHCTid  Jirtiea. 

•*  Robert  Etii<*ry, 

*'  Johti  Trecnitin, 

"  Sui£iue[  Letiman. 

*•  Noah  Emery. 

**  Belcher  T. 'J  huriow. 

**  Daniel  W.  Howes. 

"  Carl  M.  KUha. 

**  Btirtfui  WelJbgton. 

*'  John  Wren. 

**  Levi  Di'nsmopc. 

*«  WilltamBmith. 

**  Robert  Bkck. 

"  EfehcrtE.  Horton. 

**  Thum+ts  Brown* 

*•  Calvin  T.  Pacfcuid* 

"  &imucl  D.  Stone, 

**  Geo.  L.  L\ice. 

**  Tf^m.  Thtimpson. 

**  Aoioi*  D  Dulivcr. 

"  Jacob  .\ul.]. 

"  Geo.  W.  Hill. 

•*  Chsa.  F.  Lingloy. 

•*  Jacob  Brown. 

•*  Robert  J   I/nrr^y. 

**  Edwy  K.  IlunruoinJ* 

"  OeoriBTu '^^'kWiv 

**  G(hiTj^e  O  cgory. 

"  AlkoItowCT. 

"  15dwArd  Htctson- 

"  J08.W.  HIU. 

*'  Gourge  Heely. 


/ 
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AFpnrotx. 


1765.  Ca|>i.  DtnM  W.  BmcL 

1766.  "    Duiiel  a  Hatch. 

1767.  '*    Kifctbau  G.  GloTer. 

1768.  "  Joel  W.  Drisko. 

1769.  '*  TbeophUtuD.Newbold. 

1770.  "  Calvin  Ryder. 

1771.  "  Mark  D.  Ames. 

1772.  **  John  P.  Hitch. 

1773.  "  JohnMiUer. 

1774.  "  Yftan  L.  Gilkey. 

1775.  "  Jamr  a  W.Ford. 
•1776.  »*  William  Lang. 

1777.  "  Jacob  C.  Cocimbe. 

1778.  "  Joseph  W.  Davis. 

1779.  *•  Jacob  G.  Loring. 

1780.  *•  John  C.  Nelson. 

1781.  **  Adolph  C.  Gieschen 

1782.  **  Bonjamin-H.  Moaa. 

1783.  "  Charlea  Baker. 

1784.  *<  Dankl  Forbes. 

1785.  **  Hans  Hansen. 
178<).  **  Jeremiah  P.  Potter. 

1787.  "  John  C.  Townsend. 

1788.  '•  Eben  Staples. 

1789.  <«  Jesse  D.  Hawkins. 

1790.  "  Geo.  W.  Parrott. 

1791.  '«  Mark  Shaw. 

1792.  "  EldridgeG.  HoweB. 

1793.  *«  Abiathar  Doanc. 

1794.  **  James  Bolder. 

1795.  **  Henry  C.  IJghtbo<ixii6b 
179G.  "  WiUiam  P.  Stone. 

1797.  *'  Augustas  Lsmpher. 

1798.  "  Simon  M.  Dodge. 

1799.  "  Lowell  Talbot. 

1800.  ''  Saiul.  IL  Doane. 

1801.  ''  William  Bearoe. 

1802.  "  Simon  R.  Llmer. 

1803.  "  John  Hutchinson. 

1804.  **  Mark  D.  Means. 
180-3.  *'  Geo.  C.  Williams, 
1300.  «*  John  E.  Chase. 

1807.  "  Nelson  Hammond. 

1808.  '^  Leonard  Montgomeiy. 

1809.  "  Wlliam  W.  Chase. 

1810.  "  Allen  Noycs. 

1811.  ''  Samuel  B.  Soule. 

1812.  "  William  Gerard. 

1813.  ''  ZaccheusKnowles. 

1814.  •*  Geo.  Dunham. 

1815.  ^'  Charles  Hodgson. 
1810.  **  Joseph  Hampton. 

1817.  Mato  Joseph  P.  Ralph.] 

1818.  •*  John  Tucker. 

1819.  Capt  WUliam  H.  McGxvgor. 

1820.  **  Edward  Murray. 

1821.  "  Charles  Adams. 

1822.  **  Joseph  M.  Faulkner. 

1823.  ♦'  Samuel  A.  Partridge. 

1824.  ''  Mark  P.  McElhinney. 


1825.  Gapl.  Baker  IfeNitf,  Jr. 

1826.  *'    George  Koidenbolt. 

1827.  '*    FdwinD.  Wadswoil 

1828.  '*    JohnT.  WilKama. 

1829.  Mate  TlumiMSmitfa. 
1880.  Copt.  ElbridgeG.  DbMM|»4 
188L  Mate  Chnles  FamMlL 
1832.  Capt.  John  K  Bomen. 
1888.      •'    FhiUpD  Tates. 
1884.      „    Joseph  8.  Hallett 
1835.      *«    Joseph  B.  Reed. 

01886.      *'    James  WiSaffind- 

1887.  '*    MeIbo«irne  P.  Smilh. 

1888.  "    JohnK-Peny. 

1839.  '«    Charles  BabeoD. 

1840.  "    Lowmni  R.  Bum. 
184L      '*    Melville  H.WalkML 

1842.  "    ElbridgeG.  Coiin»« 

1843.  '*    John  K.  Card.   « 

1844.  "    WUliam  W.  BhodH^ 

1845.  ''    Davkl  Goodsde. 
1840.      '*    John  H.  Even. 

1847.  "    Henry  Atwt. 

1848.  ''    James  Brown. 

1849.  Mate  George  M:  Ptalsiolli^ 

1850.  Capt  John  Qrahanti. 

1851.  •*    Henry  C.  Reed., 

1852.  ««    Eleaaer  Scuddcr; 

1853  "    Bpujamin  Taj. 

1854  •«    John  D.  Broaki. 

1855.  '«    Alfred  A.  Gfam. 

1856.  '«    Benjamin  B.  Naylor. 

1857.  <'    Duncan  B.NorrdL' 

1858.  **    ThonMi&Bigl^. 

1859.  '•    JohnQieir. 

1800.  *'    ThoDau  FenneL 

1801.  ''    Dalhoune  MHlor. 
1862.      ««    Robert  P.  €oBk. 
1803.      «'    JabeiC.  NortoQ. 

;  1864.      *'    John  Dantn: 
1805.      "    Gee.  T.  AveiT. 
1866.      >'    BdwhiiaiiB. 
1867-      *'    JohnBiddle. 
1308.      ^    ChM.  H.  PenktoQi 
1869.      •'    WUlkm  &  Hill. 
1870  Mate  Alfred  Rom. 

1871.  Capt.  Genid  WaeMaec 

1872.  '*    JnUoftKUaon. 

1878.  •'    EUatElwelL 
1874.      '*    Albert  D.Baraaid 
1875      "    FnowleJ.  PHImiB* 

•1876.     "    Gee^ivW.  Lynch. 

1877.  Mate  Arthur  H.  Gkdd. 

*]878.  Capt  Be^iemia  A.  Winf. 

1879.  "•    Jo«^A.C.  Proddea* 

1880.  «'    Natiuinlel  L.  McLrik* 

1881.  '«    FtoBkJ.Loden. 

1882.  •'    EdwiaT.Amesbia^ 
1888.      **    Henry  L.  Bpenow. 
1S84.      *'    Thouiaii  MuaiOi. 
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[}ni.  Wm.  8.  Tyler. 

1945. 

Capt 

f« 

Wm.  8.  Crockett 

1946. 

44 

M 

Erastim  A.  Payson. 

1947. 

44 

4* 

Eben  T.  Hannon. 

1948. 

Mate 

«C 

Harman  C.  Torjiiaen. 

1949. 

ovt. 

*i 

Lorin  M.  Kuhnle. 

1960. 

«i 

•• 

Bamncl  F.  Phillipa. 

1951. 

44 

•c 

Thos.  F.  Lee. 

1952. 

44 

4« 

Daniel  Lowell. 

1953. 

44 

«l 

Horace  Staples. 
John  HaTl  n. 

1954. 

44    _ 

«« 

1955. 

44 

ii 

Simeon  M.  Walla. 

1956. 

•  4 

-    M 

JoehnaD.  Allen. 

1957. 

44 

4A 

JoMph  »'.  Peters. 

1958. 

41 

, 

Ifttto  Joseph  L.  Gress. 

1959. 

41 

. 

Oiq^t.  €hi«tara8.  A.  Dickmmri. 

1960. 

it 

. 

«i 

WilnonC.  NickelH. 

01961. 

44 

»• 

4« 

Victor  J.  Yonng. 

1962. 

41 

). 

«< 

JohaN.  Frauds. 

1968. 

44 

i 

•  • 

Geo.  tt.  Line. 

1964. 

(4 

». 

*t 

Caleb  K.  Dnell. 

1965. 

44 

s. 

Mate  Wm.  B.  Thompson. 

1966. 

44 

r. 

Capt 

Wm.  Dinsflale. 

1967. 

Mate 

5. 

•• 

Chas.  H.  Lyon.  Jr. 

1968. 

44 

». 

44 

Chas.  Keel. 

1969. 

Capt 

0. 

4« 

Thos.  D.  Gallcshaw. 

1970. 

u 

1. 

i« 

1971. 

44 

2. 

44 

Wm.  G.  TrewoTgy. 

1972. 

44 

8. 

4« 

Alexander  P.  Strout. 

1978. 

44 

4. 

M 

Wm.  H.  Mardenboroogh 

1974. 

it 

.6. 

41 

Israeli  Dexter. 

1975. 

H 

16. 

41 

Elkanah  T.  Shaw. 

1976. 

44 

17. 

4« 

John  F.  McLellan. 

1977. 

44 

18. 

14 

Edwin  W.  Partridge. 

1978. 

44 

19. 

44 

Chas.  B.  Pray. 

1979. 

44 

20. 

KateChas.  U.  Dtckman. 

1960. 

41 

21. 

Capt 

.  Francis  Freeto. 

1981. 

44 

22. 

«i 

John  R.  Lavender. 

1982 

44 

28. 

44 

John  H.  Jackson. 

1988. 

44 

rl4. 

44 

Lewis  Mitchell. 

1984. 

44 

26. 

44 

ElLis  P.  Sleeper. 
Wm.  P.  Perking. 

1965. 

Mate 

128. 

44 

1986. 

Capt 

m. 

44 

Jas.  A.  Johnstiin. 

1987. 

(t 

128. 

•4 

Jas.  0.  Jarvis. 

1988. 

44 

129. 

44 

Austin  Millar. 

1989. 

4i 

«D. 

44 

Joaiiih  D.  Hatch. 

1990. 

44 

ttl. 

• 

Rlrh-trd  Lowerison. 

1991. 

II 

182. 

44 

P^»terC.  Kiimmerling. 

1992. 

41 

188. 

Capt  DiifllcT  Yo»in>?. 

1998. 

41 

»84. 

44 

Adoniram  J.  Packard. 

1994. 

14 

06. 

44 

8ila8  H.  Mariner. 

1995. 

44 

186. 

Ii 

Edward  Goodincf. 

1996. 

«• 

W7. 

14 

Hezekiah  F.  Conyeni. 

1997. 

44 

N». 

44 

Geo.  L.  TTlrick. 

1998. 

41 

»89. 

44 

BartletCovell. 

1999. 

44 

»40. 

II 

John  Sheridon. 

2000. 

II 

m. 

44 

.TohnC  Ballon. 

2001. 

41 

M12. 

44 

Joel  8.  Davis. 

2002. 

44 

m. 

4( 

Jo«*eph  B.  P*irker. 

O2003. 

44 

m. 

Ii 

John  N.  Gardner. 

2004. 

44 

.  Wheelod^  Coomba. 

Robert  Baratow. 

Frederick  T.  HotchkUik 

Hamilton  Bingham. 
.  John  M.  Ekerman. 

Joseph  W.  Richardson. 

James  G.  Smith. 

Calvin  Coming. 

Edward  F  Hilton. 
-Theodore  Boreham. 

Joseph  A.  Boyden. 

Charles  A.  Wheeler. 

William  Boas. 

B£arineT  W.  Arkley. 

James  H.  Parker. 

George  Hancock. 

John  H.  White. 

Marville  Z.  Lane. 

James  McNair. 

Henry  Smith. 

Bhodolphns  Pendleton. 

Johan.  J.  F.  Meyen. 

Henry  T.  BUtke. 

George  Matson. 

Benj.  G.  Plalmer. 

Thos.  S.  Parrington. 

Thomai  J.  Johnson. 

Robert  B.  Thurston. 

Amos  N.  Lowden. 

Nils  Andervm. 

George  H.  Wilson* 

Joseph  Godfrey. 

Allen  H.  Corson. 

James  H.  Gk>wdy. 

Wm.  O.  Johnson. 

Wm.  H.  Chisham. 

Geo.  W.  Bailey. 

Wm.  M.  Manroe. 

Joseph  Eaton. 

Chas.  F.  Williams. 

Peter  Jjawson. 
.  John  MasBon. 

8aml.  BarUett,  Jr. 

Hendrick  Wade. 

Johnathan  Cole. 

Andrew  Lillia. 

Wm.  D.  Benson. 

VnUiam  Strickland. 

George  N.  Hubbard. 

John  Lovitt. 

Edward  Hall. 

John  R.  Hall. 

Geo.  0.  Haskell. 

Hinrich  Wehmann. 

Uriah  B.  Fisk. 

David  B.  Hobari 

Charies  H.  Matthews. 

John  Johnson. 

William  W.  Rivers. 

Barnabas  Francis. 


2005.  ( 
2006. 
2007. 
2008. 
2009. 
2010. 
2011. 
2012. 
2013. 
2014. 
2015. 
2010. 
2017. 
2018. 
2010. 
2020. 
2021. 
2022. 
2023. 
2024. 
2025. 
2026. 
2027. 
2028. 
2029. 
2080. 
2031. 
•2062. 
2033. 
2034. 
2035. 
2036. 
2037. 
20;i8. 

2040. 
2;)4.. 
2CH2. 
2043. 
2044. 
2')45. 
2046. 
2047 
204S. 
2049. 
2050. 
2051. 
02052. 
2053. 
2054. 
2055. 
2'>50. 
2'i57. 
2058. 
20.J9. 
20^)0. 

20r)l. 

2062. 
2003. 
2064. 


APFSMDfX. 

Capt  Aaa  Lothrop. 

2065.  Capfc.  Wm.  A.  Bogen. 

•« 

GhrWester  B.  Lothrop. 
Hennan  Bahra. 

2066. 

i( 

Chas.  H.  Choate. 

II 

2067. 

II 

Charles  A.  Gardner. 

11 

Edward  C.  WUliama. 

2068. 

II 

James  P.^ge. 
Pearson  N.  Preble. 

II 

Frederick  R.  Hunay. 

2069. 

II 

It 

George  Mitchell. 

2070. 

♦♦ 

William  H.  Mills. 

II 

James  W.Buigesa. 

2071. 

II 

Jeremiah  P.  Hatch. 

II 

Eliaa  Darling. 

2072. 

II 

Arceno  Lemienx. 

II 

Henry  A.  Bourne. 

2078. 

II 

John  Dunbar. 

ti 

Henry  L.  Gregg. 

2074. 

ti 

Christopher  C.Dail^y. 

<i 

Thoe.  Ewen. 

2075. 

II 

Bobert  DiU. 

t( 

Isaac  K.  Hathaway. 

2076. 

It 

Orlando  Johnaon. 

II 

Edward  A.  Marwick. 

2077. 

11 

William  Johnson- 

It 

George  Tilley. 

2078. 

II 

Jas.  B.  Fisher. 

t( 

William  J.  Logan. 

2079. 

II 

Dayis  B.  Bearse. 

II 

Mkjhacl  Foley. 

2080. 

It 

Hartson  Hallett,  2d. 

It 

John  W.  Crowther. 

2081. 

II 

John  Benr. 
Andrew  Kaye. 

t( 

tSamuel  S.  Hammond. 

2062. 

Ii 

(1 

FriinciB  E.  Tuau. 

2083. 

CI 

John  Jones. 

♦• 

Jewe  Perry. 

20!^. 

<l 

ThoB.  J.  Willaid. 

II 

James  Warren. 

2035. 

tl 

Thompson  Chapman. 

It 

Jeremiah  P.  Connor. 

O2086. 

II 

Horatio  K.  Baker. 

<i 

Wm.  K.  Whittemore. 

2087. 

11 

Joseph  D.  Hoft 

II 

John  L.  Panno. 

2088. 

II 

WiUard  Cousens. 

II 

Albert  Shute. 

2089. 

II 

Wm.  W.  Collins. 

II 

John  K  Keuney. 

2090. 

I. 

Geo.  Campbell. 

II 

JaheaA.  Amsbarr. 
Ld  Grand  Holdridge. 

2091. 

II 

Isaac  Hutchinson. 

II 

2092. 

»* 

Daniel  Buss. 

Mate  Hollis  I.  Higgins.  ~ 

2093. 

tl 

John  HavighoTst 

Capt.  Henry  J.  Green. 

2094. 

tl 

Geo.  W.  KumbaU. 

ti 

Levi  L.  Jump. 

2095. 

It 

Seth  Cole. 

ti 

George  E.  Horton. 

2096. 

'* 

Bela  B.  Berry. 

II 

WillLim  C.  Whirlow. 

2097. 

II 

Justus  Loomer. 

It 

Williiun  Hichbom. 

2098. 

♦' 

David  U.  Ames. 

it 

Williiun  Sinnett. 

2099. 

tl 

Benj.  F.  Bucknam. 

II 

Charles  E.  Lord. 

2100. 

It 

Eben  A.  Thomdika. 

tf 

Geoigfc  J.  Barker. 

2101. 

tl 

James  N.  Carver. 

f  I 

TliMmisF.  WiMt. 

2102. 

tt 

'fhaddeus  H.  Walsh. 

tt 

JeffenH)ii  Pendleton. 

2103. 

'* 

Wesley  H.  Squire 

" 

Edward  Y.  Wicks. 

2104. 

tt 

Edward  H.  Lee. 

♦* 

John  ILiasell. 

2105. 

It 

Geo.  W.  Blatchftwd. 

** 

Ab  1  Beckwith. 

2106. 

It 

Daniel  Corbett. 

«♦ 

Martin  Burr.s. 

2107. 

•' 

Philip  Burgees. 

II 

Joseph  Crei^hton. 

2108. 

tl 

William  B.  Simth. 

<i 

Andrew  S.  Ure. 

2100. 

'♦ 

Javid  Smith. 

•  ( 

Charles  S.  Dunning. 

2110. 

tl 

John  A.  Leeman. 

11 

Albert  Devereaux, 

2111. 

II 

Thomas  Tobin. 

11 

Isaac  Beaudiamp. 

2112. 

II 

Edward  Corbett. 

II 

Wintlirop  Sears. 

2113. 

II 

Balph  Messf  nger. 

(1 

Charles  btevens. 

2114. 

It 

August  F.  Petrowsky. 

ii 

J^mes  L  How. 

2115. 

II 

Samuel  R.  Ashford- 

" 

Micliael  Cronan.     • 

2116. 

II 

Thomas  L.  Libby. 

♦' 

William  F.  Humphrey. 

2117. 

*♦ 

Isaac  C.  Park. 

'♦ 

James  H.  Lakeman. 

2118. 

II 

Henry  A.  Patterson. 

It 

Fmncis  E.  Cumming. 

2119. 

It 

Clilfi>rd  Ii.  Stowers. 

It 

Clark  Sherman. 

2120. 

II 

Wm.  L.  Foster. 

If 

Hodman  S.  Hallett 

2121. 

•  1 

Bichard  E.  MorUf^. 

tt 

Horatio  Allen. 

o|22 

II 

Obed  PeUegrow. 

It 

John  Fredericks. 

212:}! 

tl 

Bland  Tobin. 

>i 

Thomaa  Earl. 

2124. 

II 

Oliver  KeUy.  Jr. 

APFBfDIX. 
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t5.< 

Okpi.  Jas.  H.  Hutchfanon. 

2186. 

!6. : 

If  ate  Charles  B.  Norton. 

2186. 

n.  Capt.  JoQAthm  C.  NickelB. 

2187, 

id. 

»i 

Lemuel  Hobbs. 

2188. 

». 

K 

Boland  York. 

2189. 

to. 

« 

Fronds  L.  Soatback. 

2190. 

11. 

<t 

Seth M.Ellis.  ^. 

2101. 

12. 

tl 

BenJ.  B.  Madanrin. 

2192. 

(3. 

<l 

Hiram  B.  Bangs. 

2193. 

14. 

«< 

James  M.  Butler. 

2194. 

16. 

«< 

Joseph  G.  Graham. 

2196. 

16. 

«l 

ITiomas  McKenzie. 

2196. 

17. 

«< 

Wm.  F.  Blandbiard. 

2197. 

18. 

«< 

David  Snow. 

2198. 

». 

«t 

James  Bain. 

2199. 

10. 

II' 

Isaac  H.  Vamey. 

2200. 

11. 

11 

Joseph  McCulloch. 

2201. 

L2. 

11 

Joshua  G.Sindair. 

2202. 

18. 

II 

Maynard  Bearse. 

•2203. 

^ 

«« 

John  8.  Bailment. 

2204. 

16. 

«i 

George  G.  Small. 

2206. 

». 

l< 

Bonnet  Dnnbar. 

2206. 

17. 

K 

Wm.  8.  Nickels. 

2207. 

la. 

l« 

Alanson  Ford. 

2208. 

i9. 

li 

Geoige  G.  HaskelL 

2209. 

iO. 

41 

James  J.  Perry. 

£210. 

1. 

41 

Gharles  £.  Coker. 

2211 

;2. 

14 

Wm.  H.  Edgerton. 

2212. 

«. 

•  1 

Sidney  a  Wicks. 

2218 

4. 

It 

George  Douglas. 

2214. 

6. 

•  I 

Joseph  Erans. 

2216. 

6. 

44 

Edward  D.  Blanchttq^. 

2216. 

7. 

14 

John  Crosby. 

2217. 

6. 

44 

Edward  Smith. 

2218. 

9. 

44 

John  McDougaU. 

2219. 

0. 

14 

Andrew  J.  Phinney. 

2220. 

1. 

14 

Charles  W.   Harriman 

2221. 

2.  Mate  Christiaa  OlseD. 

2222. 

8.  Gapt.  Beuben  FoltoB. 

2228. 

4. 

It 

Edwin  Baxter. 

2224. 

6. 

41 

Nathaniel  Bradfoitl. 

2225. 

6. 

41 

Moses  H.  Small. 

2226. 

7. 

44 

Wm.  P.  Swasey. 

©2227. 

8. 

44 

WiUiam  De  Waten. 

2228. 

0. 

44 

Henry  Henderson. 

2229. 

a 

44 

Joseph  Gilchrist. 

2280. 

1. 

44 

James  H.  Wicks, 

2281. 

2. 

41 

Henry  Taylor. 
Amanah  Leland. 

2282. 

8. 

II 

2238. 

4. 

6. 

II 
44 

James  E.  Bradley. 

*    2234. 
2286. 

6. 

II 

Wm.  Reynolds. 

2236. 

r7. 

II 

George  Glow. 

2287. 

8. 

14 

Joshua  Waite. 

2288. 

9. 

14 

Darius  Doak. 

2289. 

0. 

44 

Donald  Mclnnes. 

2240. 

11. 

14 

NflUlicKay. 

•2241. 

t2. 

44 

DaridC^urchilL 

2242. 

18. 

44 

John  Poole. 

2248. 

\L 

«C 

LovsDso  Pendleton. 

2244. 

.  Capi  William  HcLeod. 

Thoe.  M.  Cunningham. 
Robert  Osbume. 
John  K.  PiHgeon. 
Isaac  R.  Staples. 
Henry  Wicks. 
Josiah  N.  Knowlcs. 
Charles  Loo  Mofcs. 
William  W.  Jones. 
John  J.  Walker. 
Isaac  Dart. 
Alfred  M.  Lunt. 
Robert  M.  Crossley. 
William  Loyell. 
Geoige  T.  Hammond. 
John  A.  Campbell. 
Hiram  Ed^^ett. 
Christian  Peterson. 
Gustavis  Hardison. 
Nathan  S.  Tracy. 
James  F.  Cook. 
Ambrose  Rumball. 
Glferd  A.  Janssen. 
Matthew  Murphy. 
James  Salter. 
John  Fitsgerald. 
Benjamin  D.  Clark. 
Charles  W.  Beekman. 
Newell  Bobbins. 
Lysander  Chase. 
Gbed  Baker,  Jr. 
Darius  £.  Robbins. 
William  Clark. 
Jacob  R.  Hall. 
Benjamin  R.  Redman. 
Elisha  Lanpher. 
Charles  N.  Dixon. 
Andrew  J.  Frecse. 
Alphonso  A.  Duncan. 
Chas.  H.  Chase. 
James  B.  Hatch. 
Alexander  McDonald. 
Samuel  C.  Joy. 
Angus  McDonald. 
Hugh  M.  Gregory. 
William  P.  Lewis. 
Barnard  Luce. 
Reuben  K  Swift. 
William  E.  Boyd. 
Richard  Sheppard. 
Isaiah  A.  Allen. 
Freeman  K.  Small 
Michael  Collins. 
JohnToye. 
Joseph  A.  ThomsoiL 
James  Lennerton. 
Robert  Hamilton. 
George  W.  Pshner. 
Grien  H.  Lsland. 
Johnson  Archibald. 
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49. 
2250. 
2261. 
2252. 
2253. 
2254. 
2255. 
2266. 
2257. 
2258. 
2269. 
2260. 
2261. 
2262. 
2263. 
2204. 
2205. 
2266. 
2267. 
2268. 
2269. 
2270. 
2271. 
2272. 
2273. 
2274. 
2275. 
2276. 
2277. 
2278. 
2279. 
2280. 
2281. 
2282. 
2288. 
2284. 
2285. 
2286. 
2287. 
2288. 
2280. 
2290. 
2291. 
2292. 
2293. 
•2204. 
2295. 
2296. 
2297. 
2298. 
2299. 
2800. 
2801. 
2302. 
2803. 
2801 


Oapt  WiUaid  H.  HoiwnilBj. 

2806. 

"    BaTid&Cremr. 

2806. 
S07. 

«<    IsjLmoath  Dariaon. 

"    JoDAthan  Bny 

2306. 

Mato  ElbHd^  a.  LSLuichflnl. 

2809. 

Capt  Ctilin  V^  Bt;D*oiL 

2310. 

**    Fut^T  Uraffara. 

2311. 

"     WlllJam  Bradfir^l. 

2312. 

*«     I}riTidP    M^n^hailL 

2313. 

*«    Henry  L.  6<Mi^. 

2314. 

**    Ji:»hn  SftuiM^^^rs. 

2^*15. 

"     ruinjaininGiillWcr. 

2316. 

**     Marif Jmil  A  El  lioffwood. 

2:J17. 

Mate  J.^ia  U.  Miller 

2:n8. 

Cupk  RiniuclTTioinpsoii. 

2ai9. 

*•     EdwanAT  Nfc- 

1:^320. 

"    Cli^irlftiT  Baker. 

2o21. 

"    JamtM  K.  Welibcr. 

2^V22. 

"    John  C.  Morong. 

2323.' 

♦*    Lorenzo  W.  liovejoy. 

2324. 

"     William  N.  Talbot 

2326. 

**    Vinal  (1.  Unphcr. 

2326. 

"    ChaxlfliSlncWr, 

2;J27 

"    Andrew  Smith, 

2:J28. 

*•     IWjjintiTd  A,  tiarJD«T* 

2329 

"     lUik^rvJ    R<5eve, 

2330. 

•*    Kober   Wilenn, 

©233 1 

•*    Alfred  D.  0^1«. 

23iV2. 

**    JoMDhl^Tlor. 

"     FrecL  M.  liwtibert,  Jr. 

2333. 
2334. 

"    Joseph  T.  Berry. 

2335. 

"    Caleb  W.  Haskell. 

2386 

'*    Jolxn  I^ewcv. 

2337. 

•*    Fredi^rUk  Mfrrift. 

2338. 

**     KcxU>en  BaUor 

2339. 

**    Cho*.  T  Kbotr, 

2346. 

«*    Daniel  Mt^IXmald, 

2341. 

«*    Joseph  G.  StoTcr. 

2342. 

*•    Jmnen  11.  Hewitt. 

2343. 

**    Tln>ra.ui  r;idinn. 

2344. 

**    Wm.  H.  Embleton. 

2345. 

"    Bradfonl  Griffin. 

2346. 

'*    Huinrich  Bohlen. 

2347. 

**     Andrew  Agen. 

2;548. 

*♦     K':'TiiU'th  McKenae. 

2349. 

*»    John  Waters. 

2350. 

"    AmogD.  Healy. 

2351. 

"    C.wffe  H.  Mark*. 

2352. 

"     Honrt'  y.  F^rr 

2358. 

*♦     WinnJrtw  A.  Jmilan. 

•2354. 

'*    George  P   Clark. 

2355. 

**     FH^ennacr  Phmti^^r. 

2856. 

"    Charles  B.  El  wood. 

2867. 

''    Samuel  E.  Shepherd. 

2368. 

"    Beniftinm  RusBell. 

2359. 

"    Willlem  A.  ?MrUT       ^ 

2860. 

"    WilJjflmRiaBlK^. 

2861. 

*•     Ak/nao  D.  PcTkina. 

2362. 

*<    JftiDCS  5.  dark. 

02363. 

'«    Ptotor  Landry. 

2864. 

.  Capi.  Lawrence  Noidfln. 
John  Coffin. 
Wm.  K  Toy*, 

Go^thS.  Wiley.  • 
John  P.  Tenney.  ' 
Cbar]Q»W.  Adams. 
Conr»dM.  F  BruvaL 

.  Kate  James  Sullivan. 
Capt.  James  Crane. 

CdvinR  Cotton, 
Qiovani  B,  do  AngdioL 
Patrick  Doylo. 
JuflBon  Phil  brook, 

,  ^late  Ktlw:trtl  F  C/ole. 
Capt.  WUlum  Pikrr. 

Krr-dt  rick  A^HIol 

Iti.^iM.Tt  HcJDlL^ 

l^nnv  M    llanxplmy^ 
Wcll»0<iw 

Jtwcpb  W.  Catharisfi, 
WtUiiim  MnhctU- 
J-i^ijrv  Wiiketij. 
Kamnul  Keloi^Tu 
l^lbert  Kirkaldf . 
Thijnir-\s  UhnnfhjlL 
fl-unnelJ   Foster. 

Qcofgo  W.  Fik^. 
Warren  B.  Hamon. 
Asa  CoftIt1e<t, 
John  (.^p*Llt:y 
liriiid  W  fiwctL 
J->hnC  Hencry.     ' 
Nathaniel  Uathom. 
Jti«<^ph  A.  Bonthazd. 
William  Berry, 
Fniiik  Wtxid. 
Robert  t^imouMcm. 
Frederick  McCumbs. 
OffRge  Alien. 
Ben  jam  Ln  F.  Fllnn.^ 
Hrhuyltjr  W.  Clark* 
WrlliimiS.  Smith. 
G^Ntrt-e  YL  Atwx)d. 
M^htth^wv  A.  WiUiaM. 
Theo<Jora  C.  Jayr*ulis- 
Wiitiiun  I^  Hiompaoa. 

l^^fll9l^nC6wd 

Job  hmulL 

Rdllift  Cttlliioui. 

I/iiii*  ('A[n[hA»tAno. 

Hcory  M,  A.  Conti 

John  W^^ypott,         ^ 

Ji^hn  Th  Hicka, 

NtUP  Milliir 

EoVri  L.  M.  Ji>!3«L 

Chnitopfa(*r  Eilerj. 
^late  William  Qrwx. 
Capt.  David  Taft. 

Chriatc^er  Oodfrejr. 
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2365.^ 

[:i4>tFrederiokO.  LocM.            , 

2426. 

Ospt.  OeocgoVigai. 

2866. 

II 

QeorgeB.  MotL 

2426. 

John  Harvey. 

2367. 

i« 

PHirsuiM  Albee. 

2427. 

Waiiain  H.  Penistoo 

2868. 

It 

Abijah  C.  Stover. 

2428. 

Ambrose  Snow. 

2369. 

«« 

Joha  McDonald. 

2429. 

John  B.  Bryant. 

2870. 

4i 

Horace  Uevereux. 

2430. 

Thomas  LigenoU. 

2871. 

l< 

Mftdisoa  Keller. 

2481. 

James  Sine  air. 

2872. 

41 

John  0.  Spragne. 

2482. 

George  T.  Peancm. 

2878. 

U 

Kobert  limebamer* 

2433. 

Cyrus  Sears. 

2874. 

«< 

Charles  G.  Chadbouina. 

2434. 

Thomas  Befoer. 

2875. 

<( 

Cfa«rlt«D.  McQuin. 

2436. 

Joseph  H.  Toney. 

2876. 

H 

Wilken  Breckwoldt. 

2436. 

Alfred  Black. 

2877. 

4t 

Joseph  BicCart. 

2487. 

Benjamin  LlewelUn. 

287a 

t< 

Thomas  K.  Parsons. 

2438. 

Charles  F.  Cimninghflm. 

2879. 

<t 

Joseph  D.  Steele. 

2489. 

Joseph  B.  McAlevy. 

2880. 

U 

John  W.  Ftekins. 

2440. 

Joseph  L.  Wallace. 

2381. 

«( 

Edward  Smith. 

2441. 

Benj.  B.  Shackford. 

2882. 

«l 

Rafus  Harrimnn. 

2442. 

WilUann  C    Hendemn. 

2883. 

u 

George  W.  Homans. 

2443.  Mate  Norman  Chatfield. 

2884. 

it 

Geoige  Korwick. 

2444. 

Capt 

Hiram  N.  Haines. 

2885. 

t< 

Charles  C.  Rtiy. 

2445. 

George  W.  Coggins. 

2386. 

II 

Hioma-s  W.  I^iwHon. 

2446. 

Manrioe  Murphy. 
William  Farrelt. 

2887. 

l« 

John  P.  KohL 

2447. 

2888. 

II 

Johan  H.  Schweichel 

2448. 

Walter  W.  Darrell. 

2889. 

If 

HeiuricU  BKchoiL 

2449. 

laaac  Hopkins. 

2890. 

IXata  Henry  F.  Ellis. 

2460.  Mate  John  McCJarthy. 

2891. 

Capt  Charlo«  D.  Coffin. 

2461. 

Captw  George  C.  Crocker. 

2892. 

«t 

Frederick  A.  Small. 

2462. 

John  K.  Bonfield. 

2898. 

<i 

Kowland  T.  Delano. 

2453. 

Henry  Plaster. 

2894. 

11 

Daniel  J.  Strout. 

2464. 

Israel  H.  Goudey. 

2a»&. 

(« 

Charles  H.  Robinson. 

2466. 

Amara  Bartlett,  Jr. 

2800. 

41 

Wiii'vim  Ymin;?. 

2466. 

William  H.  Gooding. 

2m. 

II 

George  C.  Chapman. 

2467. 

Benj.  A.  Pillsbory. 

2898. 

14 

Peter  Sexton. 

2458.  Mate  Samael  Moalton. 

2399. 

11 

James  Feiguson. 

2160. 

Oipt.  Daniel  McLaughlin. 

2400. 

41 

George  H.  Cliisholm. 

2460. 

Jacob  S.  liingthom. 

2401. 

II 

Nathan  A.  Bced. 

2461. 

Joseph  S.  Clyne. 

2402. 

11 

Imiih  Lewk. 

2462. 

Crawford  Staples. 
Elbridge  Webster. 

2403. 

14 

Silas  H.  Greenleaf. 

2463. 

2404. 

II 

Edwin  Fry. 

2464. 

WUliam  H.  Carter. 

240o. 

14 

Donald  a  Hclntosh. 

2466. 

Charles  BarUett. 

24%. 

•  4 

Andrew  L.  Canrer. 

2466. 

OrvUle  Cooper. 
Daniel  H.  Howaid. 

2407. 

44 

Hinm  Smith. 

2467. 

2406. 

44 

Joseph  U.  Barretiaflpa. 

2468. 

Samuel  T.  Connick. 

2409. 

44 

Joseph  B.  French. 

2469. 

Alex.  H.  Holway. 

2410. 

44 

Diwid  M.  Cropley. 

2470. 

Samuel  W.  Overton. 

2411. 

<4 

Jo«iah  Crosby. 

2471. 

Abel  K.  Williams. 

2412. 

H 

Milton  Griffith. 

2472. 

Andri'W  Armstrong. 

2413. 

44 

BiohardC.  Hears. 

2478. 

Zenas  C.  Flinn. 

2414. 

44 

Aug^tiis  W.  Dammt. 

I        2474. 

Je»e  P.  Frietts. 

2415. 

44 

George  \V.  Beed. 

1        2476. 

Fredeiick  Beimer. 

2416. 

44 

John  C.  Cook. 

2476. 

Henry  W.  Ferguson. 

2417. 

41 

John  H.  Uiquhart. 

2477. 

.Mate  Emil  A.  A.  Petrowsky. 

2418. 

44 

Charles  P.  Weaver. 

2478. 

Gapt.  George  W.  Staples. 

2419. 

14 

William  B.  Staffles. 

2479. 

41 

James  B.  Nichols. 

2420. 

44 

StUbnan  W.  Snow. 

2480. 

II 

Joseph  Roche. 

2421. 

44 

James  S.  Little. 

2481. 

l( 

Enoch  J.  Townsend. 

2422- 

41 

Asron  H.  KmalL 

2482. 

II 

liiidDS  £.  Corson. 

2428. 

44 

Silas  B.  Greenman« 

2483. 

II 

Bennett  W.  Ndaon. 

2424. 

44 

Henry  A.  Hichbom. 

2484. 

« 

Alien  A.  Lone. 
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2485. 
2486. 
2487. 
2488. 
2489. 
2490. 
2491. 
2492. 
2498. 
2494. 
.2495. 
2496. 
2497. 


2499. 
2500. 
2501. 
2502. 
2503. 
2504. 
2505. 
2506. 
2507. 
2508. 
2509. 
2510. 
2511. 
2612. 
2513. 
2514. 
2515. 
2516. 
2617. 
2518. 
2519. 
2520. 
2521. 
2622. 
2523. 
2524. 
2525. 
2526. 
2527. 
2528. 
2529. 
2630. 
2581. 
2632. 
2533. 
2684. 
2585. 


2537. 
2538. 
2539. 
2540. 
2541. 
2542. 
2548. 
2544. 


.  Ciqit.  John  D.  Carllde. 

,        2546. 

.      «*    Tbomas  E.  Kellej. 

'         2646. 

.      ««    Charles  Smith. 

2647. 

•*    Richard  N.  OTerton. 

2648. 

"    LawroDco  W.  Brown. 

2549. 

•'    fVederick  0.  Labker. 

2560. 

**    Romuel  A.  Stowers. 

i        2661. 

Mate  James  H.  WilMm. 

2552. 

Capt.  Edgar  Chase. 

2558. 

**    Elcaser  Crabtree. 

2664. 

**    William  Anderson. 

2666. 

«*    Samuel  Haddocks. 

2566. 

Mate  WUliam  Hart 

2557. 

Capt.  Geonge  Beed. 
'*    JohnT.  James. 

2668. 
2559. 

•«    John  H.  Yeaton. 

2560. 

"    Benj.  F,  Snow. 

2561. 

*'    Oaander  W.  Mayhew. 

1662. 

"    Robert  C.  Denham. 

2568. 

«'    Charles  R  Mills. 

2664. 

•*    John  SlmpBon. 

•*    George  W.  Harrington. 

2566. 

2666. 

•*    Joseph  Webster. 

2567. 

2668. 

•*    Malcolm  J.  Wallace. 

2669. 

*•    Aaron  8.  Long. 

2570. 

^    George  W.  BarUett. 

2571. 

**    James  R.  Allen. 

2572. 

"    Holmes  W.  Ramsdell. 

2673. 

•*    William  D.  Colcord. 

2574. 

"    WUliam  Myers. 

2576. 

**    James  Peterson. 

2576. 

*'    Albert  Carter. 

2577. 

♦*    WillardOhin. 

2578. 

*'    John  H.  Seehasen. 

2579. 

**    Jurgen  Rickmers. 

2580. 

"    Emery  Berry. 

2581. 

"    John  0.  C*rowell. 

•2582. 

*<    MilU  Edwards. 

2583. 

**    George  L.  Holmes. 

2584. 

**    Anton  E.  Broberg. 

2586. 

'*    Joshua  Hopkins. 
'*    Jerome  B.  McDonald. 

2586. 

2587. 

'*    John  Louric. 

2588. 

'*    William  R.  Brown. 

2689. 

••    WUliam  P.  Harvey. 

2690. 

♦*    Benjamin  D.  Baxter. 

2591. 

'*    Jnmcs  N.  Bowman. 

2592. 

"    Neils  J.  PU. 

2593. 

*•    Edwin  H.  Tracy. 

2694. 

Mate  WilUam  H.  HotSgh. 

2595. 

Capt.  Joseph  J.  Ball. 

2696. 

•»    SUvene  W.  Fitchett. 

2597. 

Mate  Robert  Henderson. 

02698. 

**    WilUam  Nowell. 

2599. 

Capt.  Abner  T.  Crowell. 

2600. 

••    Henry  B.  RolUns. 

2601. 

"    Joseph  L.  Swasey. 

2602. 

♦*    Chas.  E.  Bayley. 

2608. 

'*    lismuel  8.  Norwood. 

2604. 

Mate  ^niliam  A.  Osboru. 
.  Capt  Chas.  M.  Lane. 

Chas.  S.  Marsh. 

OjTUB  B.  Arerill. 

George  W.  Hnlse. 

Amasa  Arey. 

Hanson  Gregory,  Jr. 

Wniiam  J.  Bumham. 

DaTld  W.  Potter. 

"VnUiam  J.  Hahiey. 

WUliam  RUton. 

Robert  D.  Perry. 

Frederick  A.  Allen. 
Mate  Ernest  R.  Domansky. 
.  Capt  Thomas  McLeavy. 

George  L.  Snelliug. 

Robert  Edgerly. 

Chas.  F.  Smith. 

Gimder  Krabel. 
Mate  Wm.  H.  Davis. 
Capt.  Jasper  N.  Nichols. 

William  R.  Eaton. 

lieandor  Day. 

Titus  C.  Mather. 

RkhardS.  Bourne. 

HulbertH.  Park. 

Benjamin  Bradford. 

Henry  LcAHk. 

Robert  Hnrdy- 
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8010.  "  Thniiinft  Stuy. 

8011.  "  Iti>l>ert  N.  W^ncr. 

■   8012.  "  G&irgeW  FoxwelL  •' 

8018.  '*  Itlchiird  Bullen. 

8014.  Mate  Oliv*.T  V  Couch. 

8015.  Capt.  lli^bort  F  Tht^nuM. 

8016.  **  Dnnftlil  MtLMd, 

8017.  •'  Harris  Coffill. 

8018.  '*  Isaiah  Hart 

8019.  *'  Nigel  D^Oyly. 
•3020.  "  'njt^ma*  tilflncb- 

8021.  "  Alfred  T  Dulrymple, 

8022.  **  Janit«  Becker 
8028.  «*  rh^irleaJ.  Grabam. 
8024.  ''  David  A.  Saunders. 


8025.  Ctapt  John  W.  Mantle. 

-8026.  *'  F^eriok  N  H&yd«a. 

8027.  ••  Frank  Stovenfl, 

8028.  "  John  E.  W^y^ter. 

8029.  "  8i*roiiel  White. 
8080.  "  Ot^irge  \\  HJuckley. 
3081.  **  John  M.  Evtf. 
8082.  "  JeuaP    Millor. 

8088.  ••  Jumw  R.  Crawls. 
8084.  "  WftlUirW  Lukof. 

"  Peter  W   Brt)WQ_ 

**  Eriistii«  Cbiwe. 

8087.  **  Jftuie*  Johnfiton. 

8038.  "  Chiirhw  W.  Itent. 

8089.  ••  Riward  Venning. 

8040.  **  Jaroea  L  Gtrrotr. 

8041.  •*  Chafl^Gn-Benick, 

8042.  "  Edward  UnJiiou. 
8048.  •*  Thoraaa  l^hivii, 

8044.  ••  Rtii[rpt'V  Lent 

8045.  *•  John  Allen 

8046.  *'  Garl  H.  Beckshofft 

8047.  *«  Isaac  H.  LonghUn. 

8048.  "  Thomas  C.  Vonyth. 

8049.  '*  finoiuvt  Geuge. 

8050.  "  NkjoUy  L  Jahn. 

8051.  "  Thomas  Drisko. 

8052.  "  AnHilbAldG   HamilUVL 

8053.  Mate  J  Dim  M.  Thr>nip«oa. 
r>054.  Capt.  K  IwfiTd  B^u  khi>nM. 
8055.  •  *•  Chrirfirtn  O    Hiorth. 

3056.  **  Andrew  W.  n^.^ynald*. 

3057.  **  Andrew  8.  Pcnitlctua, 

3058.  "  rbflA.  H.  F  Eeod. 
8059.  •«  Coleh  C.  Eyre, 
3060.  **  SvWegtw  BljikrroaiL 

8061.  "  TeleK  B.  NicWli. 

8062.  ♦*  Iwnc  Pn^hJe. 
8068.  •♦  Heary  lleyer^. 

3064.  *•  Je«.e  T.  Cdrvw- 

3065.  Mate  WiJliAm  Vkk^muui. 

3066.  Capt.  John  H.  Chnpmaa, 

3067.  **  Samtipl  Pat  tea, 
O3068.  *♦  WinCim  Joiins^. 

3069.  *•  J^iHcph  E.  (^on;f>n, 

3070.  **  Kairiml  LAT|j^hton, 

3071.  *♦  Bo^cinrtld  t\  Smith. 

3072.  •*  Gour^A  Ni<;kerBon, 

3073.  "  ChArlt-a  G.  Bunker, 

3074.  "  JnUiia  Ber^miui. 

3075.  «*  Patrick  H,  Kyiui. 

3076.  "  George  AV.  Pu  is. 

3077.  '•  George  M.Elliot 
8078.  *  Thomai  R.  HamUton. 
3079.  "  Henry  L.  Blatk. 
8080.  "  Fredrrlok  W    Withatt 
3081.  "  Thntnjifl  CoiLiw. 

«3062.  "  MJT^oltWan*. 

3088.  "  AniK^l  CVoeby. 

8084.  **  JametP.  MiJIcT. 
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3096. 
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3100. 
3101. 
8102. 
8103. 
3104. 
3105. 
3106. 
3107. 
3108. 
3109. 
3110. 
3111. 
3112. 
8113. 
31U. 
3ir5. 
8116. 
3117. 
3118. 
8119. 
8120. 
3121. 
8122. 
8128. 
8124. 
3125. 
3120. 
8127. 
8128. 
3129. 
3130. 
03131. 
3132. 
3133. 
31M. 
8135. 
8136. 
3187. 
3188. 
31ifi. 
814d. 
8141. 
8142. 
8148. 
8144. 


Matti 
Capt 


Mute 
Oipt. 


Mate 
Capt- 


GeoigeH.  Mftrthnll. 
JeflBaLeard. 
I^Yederkk  Miller. 
WUhehuL.  Stahl. 
Ansel  B.  Anderaon. 
ArcIiiUilcl  MoLeUoQ- 
Auj^iut  Klsenlirock. 
Charles  IL  Null. 
Johana  G.  Claussen. 
Oharlonll.  Mie§egaes. 
Nathan  T.  Carver. 
Zemru  M.  Fickett. 
Chailea  8.  Carmine. 
William  Y.  Loud. 
John  GilliB. 

Ferdinand  D.  Herriman. 
Ham  Spiesen. 
Jean  11.  Lubit 
George  W.  Clark. 
Thomas  W.  ISouIo. 
Michael  Hapenny. 
James  U.  Ashbey. 
John  Wright. 
Stiilman  HmalL 
Charles  Oman. 
Lloyd  P.  Marble. 
Jean  M.  Nicolas. 
W.UTeu  E.  Fickett. 
Shephard  Blanchaid. 
I'ctcr  0.  Strom. 
Abncr  8.  Bobinson. 
James  Eeed. 
Daniel  F.  Frisbee. 
James  P.  West. 
Joseph  Qoaley  ^ 
John  Peterson. 
Samuel  B.  Davis. 
Phineas  A.  Nickerson. 
Robert  A.  Milkir 
John  Evans. 
Thomas  Johnson. 
Tlieodore  A.  Block. 
John  J.  Giles. 
Kdwiu  liowis. 
Ilu^h  Cameron. 
Ch  list.  D.  U.  Lindcnuum . 
Williaai  T.  Kelley. 
Christoph  J.  Pfcffer. 
Johann  H.  Claris. 
Alexander  Harriott 
Cyrus  K.  Porter 
Elijah  Baxter. 
Joseph  F.  Brown. 
John  S.  Bogers. 
Evander  Harrfanan. 
David  H.  Hayden. 
Charles  F.  Stone. 
Archibald  FbtteraoiL 
Francois  Magoen. 
Franklia  Shute. 


8145.  Capt  Bichard  Tallack. 

8146.  '<  Joseph  D.  Small. 
3147.  "  Charles  Gallacar. 
8148.  "  Charles  B.  Rogers. 

«3149.      "  Wm.  H.  Cunningham. 

8160.  '♦  David  Ocstmiinn. 

8161.  "  Peter  Petersen. 
3152.  "  William  BusselL 

*  3153.  ''  James  Crowell. 

3154.  "  John  Spalokhaver. 

8155.  '  '*  James  F.  Williams. 

8166.  "  Patrick  Mockler. 

3157.  '*  Thomas  Simpson. 

3158..    <*  Hillem  H.  Janssen. 

3169.  "  Clans  Hustede. 

3160.  "  Joseph  Greenish. 

3161.  ••  Alke  A.  Harken. 

8162.  '■  John  M.  Ingham. 
3163.  "  James  Higgins. 

.  8164.  *'  LiaacBeebe. 

3165.  "  Joseph  T.Conant 

8166.  Mate  Christopher  0.  Biles. 

8167.  Capt  Charlczi  H.  Brewster. 

3168.  "  Thomas  £.  Kimball. 

3169.  V  Charles  Donovan. 

3170.  "  Oliver  D.  Ru-berio. 
8171.  "  H»inryMcIver. 
3172.  Mate  GeorgoW.  Chose. 

8173.  Capt  Nathaniel  Houghton. 

8174.  "  James  Thomson. 

8175.  ••  Joseph  HUl. 
8176.,    ''  Beifjainhi  U.  Butmu. 

8177.  '*  Samuel  8.  Baker. 

8178.  *  William  Kelley. 

8179.  '  Charles  Ralph. 

8180.  "  Turner  Carr,  Jr. 

8181.  **  William  C.  Gibbs. 

8182.  *'  JohnD.  McKeniie. 
8188.  *'  Robert  H.  Smith. 

8184.  "  Wm.  C.  Barbrick. 

8185.  **  James  0.  White. 

^     8186.  *'  Thomas  L.  Fleming. 

^     8187.  "  JohnD.Mnhy. 

8188.  **  Willis  Howes. 

8189.  **  Dennis  Nugent 

8190.  *'  Clifton  IL  Havener. 

3191.  •  *•  David  E.  Taylor. 

3192.  "  Charles  11.  Johnson. 

3193.  **  EUas  E.  Patterson. 

3194.  "  John  Jenkins. 

8195.  *'  WiUiam  H.  Wmten. 

8196.  **  Ernest  Ymet 

8197.  **  JohnSheehy. 

8198.  "  Josiah  McLellan. 

8199.  *,  Herschal  Fuller. 

8200.  <*  Johannes  Nielsen. 

8201.  '*  WiUiam  BetswvMTth. 

8202.  *»  DanienVhite,  Jr. 

8203.  *^  Edwin  Jones. 

8204.  **  Alonzo  Burrows. 
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8206.  C«yt 

WUllam  H.  ChttdiMr. 

8266. 

Cbpt  William  Y.  Ford. 

8206. 

•< 

JlUlJL'^  MOAOH' 

8266. 

4* 

Joseph  8.  Pcnr. 

8207. 

i« 

Fro-lfjriok  IS.  Want 

8267. 

II 

JuMph  H.  York. 

8206. 

II 

StGijLt^n  ^kktjJMOiu 

8268. 

u 

Moses  Chase. 

8209. 

<« 

John  Giirtuow 

8269. 

« 

James  M.  Parker. 

8210. 

II 

Jamufl  Larway. 

8270. 

€t 

WHM]iiu  J  C'urd. 

8211. 

II 

Abram  E'hiiiuey^ 

8271. 

tl 

J;^Tij««  R.  Hi 'm  moo* 

8212. 

(( 

't  bom.w  D,  McUughlin, , 

8272. 

i« 

8213. 

II 

John  Giilirt^ 

8278. 

II 

8214. 

II 

Hector  MoKenrie. 

8274. 

41 

lln^nitwC'rtmjlL 

8215. 

II 

Daniel  H.  Howes.      , 

8275. 

It 

KaIwiim)  Berry.      ' 

8216. 

II 

William  F.  Peck. 

8276. 

It 

Jcimi-A  R.  NcllL 

8217. 

II 

Philander  Ilouac. 

8277. 

tl 

Th  mfts  Young. 

8218. 

II 

WJiUiuiiS.  WUHar. 

8278. 

li 

Jamf:«  £.  HarrimtfL 

8219. 

II 

Tachard  Wt  l«Ji. 

8279. 

II 

J^^shujt  Polnnd. 

8220.  Mat^  Seldeix  H,  'iucker. 

8280. 

tl 

George  W.  Mariner. 

8221. 

Capt 

.  Seth  0.  Wyman. 

^281. 

It 

John  H.  Denker. 

8222. 

Abel  Martin. 

8282. 

II 

William  H.  Baylej 

822;}. 

John  \V.  Uu88ell. 

8283. 

tl 

.iLijtJt'^L.  Tooker 

8224. 

Samnel  B.  Hiaclton. 

8284. 

It 

Hvnrr  1  atteisuiu 

8225. 

Richard  Doujorlnw. 

8285. 

11 

Kumut]  VcucQU. 

8226. 

Michael  V.  Almeida. 

8286. 

It 

Rvtnt?  Kin§t^ 

8227. 

John  W.  Holmes. 

8287. 

II 

(joL'tvo  W.  Cocbna. 

8228. 

Oilman  M.  Ryder. 

8288. 

11 

Frunklin  HoWaL 

8229. 

Georeo  Morris. 

8289. 

II 

WHliAtn  8tubbe, 

8280.  Mnte  Jaoa^  E.  L\iira. 

8290. 

II 

Eugene  J.  FarxelL 

8281. 

Cai.t 

Junii-ii  l^Lrtlt^tt. 

8291. 

II 

Jo^\Ai  0.  Witham. 

8282. 

t* 

Cfaarlen  iVBtyan. 

8292. 

II 

lid  win  \VaUiu>0. 

8288. 

II 

Joel  S.  C*rowlcy. 

8296. 

tl 

Jiiiiii'A  Soitk'. 

8234. 

M 

Simon  Timdrey. 

3294. 

11 

Samviol  A.  Gfidf^nf; 

8235. 

(< 

James  Gcrroir. 

8295. 

II 

i:httric*  Miller, 

8286. 

II 

James  W.  Spragiw. 

8296. 

II 

Huliort  Tl.  iwnrle. 

8287. 

«• 

Simon  Lo  Blanc. 

32ft7. 

tl 

G^M\:^K^  ^y   Ryder* 

8288. 

II 

Siwniit.'l  A,  KUln^lf^. 

8298. 

Mate  Krick  P   lVt4?rtoa. 

8289. 

II 

IVUlLxm  H.  CiinL 

8299. 

Capt 

.  Hiurfch  Vow  ITeLms* 

3240. 

tl 

Jamt^  ML<^uluiunt. 

8300. 

It 

Jolm  Wtiitta. 

8241. 

<i 

liobcrt  Y*su«CQ. 

8301. 

II 

Lester  C.  Darling. 

3242. 

II 

Oliver  Gamage. 

8302. 

It 

James  W.  Candler. 

8248. 

»l 

Ifttttcl  Mclfurliuid. 

8308. 

ft 

Elisha  Nickerson. 

8244. 

•• 

Henry  S.  Ackley> 

8804. 

II 

Henry  K.  ^fanwadnf. 

8245. 

II 

JHmCS  t-^UTtlOQ. 

8305. 

It 

S-^huykr  A.  Cobb, 

8246. 

II 

ilirhftrd  KJ  etcher 

3306. 

ft 

"VVillbim  lliaton. 

8247. 

II 

Juoob  Av:kics. 

8307. 

It 

Oeoip:e  Whitter. 
Samuel  Borland. 

8248. 

(I 

Jolm  G.  O'Brien. 

8308. 

II 

8249. 

Mate  Funlinond  Schiye. 

8809. 

tt 

Samuel  Ilinks. 

8250.  Capt 

.  Jolm  Ktuic, 

8810. 

II 

Johu  JL  Magutteu 

8251. 

tl 

lliniin  number. 

8811. 

tt 

Abner  C.  E>t«tson. 

8252. 

II 

Thomas  Labcy. 

8312. 

II 

Herbert  IL  Duone. 

G258. 

14 

Ed^rard  Davison. 

8318. 

tl 

IVmiim  Wnycoti^ 

S254- 

II 

Joseph  BrcwiUr, 

8314. 

II 

C  h  ™ .  C.  E.  Sx  hmiegela*. 

8255. 

II 

Rufus  Ames. 

8315. 

It 

Jt^lm  (?!unpbell. 

825C. 

11 

Ira  K.  Buck. 

8316. 

tl 

Tbo[iia«  M^r^un. 

3257. 

<l 

WilJiaiu  Reed. 

8317. 

II 

Angus  i^trolc. 

•3258. 

l« 

H^Tulxrn  Viu\l 

3318. 

u 

Henry  G    WLllloiM. 

8259. 

(1 

James  Publico  vcr. 

8819. 

It 

Thomas  Pritchard,  Jr. 

82G0.  Kato  WillirmiCkrk. 

8320. 

tl 

Charles  8.  Thomsoi^  Jr 

3261. 

Capt 

.  Jthhii  Vt.  ShiLron. 

8321. 

tl 

Eliakim  H.  Crocker. 

8262. 

Cliarles  F.  Nichols. 

8822. 

II 

MorUmer  B.  ViaUt. 

8263. 

<i 

Francis  Smith. 

8828.  Ifato  DftTid  J.  Wood. 

8264. 

II 

Jean  0.  Bourdet. 

8824. 

Capt  Jobn  £UIam. 
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8825.  Mate  Wm.  T.  Hemsworfh. 

8885. 

<¥• 

8826. 

«t 

William  Gibson. 

8886. 

8827.  Capt 

.  PhtnikSiK-Uy- 

8887. 

« 

8828. 

t* 

Jcwph  W.  SAwyet* 

8388. 

«« 

8829. 

«t 

Q^^vRo  W.  Mwigett. 

3889. 

i« 

8880. 

f< 

IJtiyd  Bltmtiier* 

8390. 

II 

8381. 

14 

Au^iwtiia  Crawford. 

3391. 

«i 

8382.  Mate 

I/irft  KyCT^n* 

•     8892. 

•« 

8888. 

Capt 

liirtJcy  AnstrlU 

8393. 

II 

8384. 

it 

Andre  **^Iillil 

8394. 

i< 

8886. 

«« 

JLoft^nzo  B.  lothaiD^ 

8395. 

II 

8388. 

•* 

J<yhn  Brown, 

;^890. 

II 

8887. 

<« 

Archil  Mild  Mojcxloiiflli* 

3397. 

Mate 

8888. 

41 

rhinfi^iA  l^'intliwr 

8398.' 

C4>t 

8839. 

<« 

Robert  D.  PhilJjpa, 

8399. 

8840. 

tt 

8400. 

' 

3841. 

It 

Jiwin*F  Cox. 

8401. 

« 

8842. 

« 

Aodrew  IJidn, 

S402. 

/ 

8843. 

«l 

John  Lockhntt. 

3403. 

'; 

8844. 

!• 

Ale^tnndur  Fbrllny. 

8404 

II 

3845. 

«« 

Jitmca  A.  Thouipsoo, 

840f, 

II 

8846. 

«« 

8401. 

II 

8847. 

<« 

WilJiam  ¥.  O'LeaiT. 
William 'J\  Mitchell.           i 
C  hrtHt  iivtt  ITcicbtmanii 

O3407. 

II 

8848. 

«« 

8406. 

II 

8849. 

<• 

8409. 

II 

8860. 

«t 

IViwirick  tJicsrgodes 

8410. 

Mate 

3861. 

t« 

AVllJtalTt  T*DeU^T. 

8411. 

«< 

8362. 

l« 

WilJiatn  A.  Tooltcr, 

8412. 

Capt. 

8863. 

<« 

D.ivid  Nairn. 

8413. 

1* 

8864. 

«< 

Norman  H.  Bent. 

8414. 

11 

8865. 

«4 

William  T.  Leland 

8415. 

*• 

8866. 

«« 

Lathrop  Ford. 
Kichanl  E.  McLcav 

03416. 

II 

8367. 

•  • 

8417. 

II 

8368. 

«« 

Gurdon  Gates. 

3418. 

II 

8869. 

4« 

Richdhl  8.  Culver. 

3419. 

II 

8860. 

Hate  J^uuLii  ZrvLng. 

8420. 

II 

8861. 

Capt.  JoKcph  F.  Burt-OTi, 

8421. 

II 

8862. 

<* 

Gilbert  Lincoln. 

3422. 

II 

8868. 

It 

Joseph  McAlmon. 

8423. 

II 

•8864. 

•« 

ElleQ  It  Chenar. 

3424. 

II 

8865. 

Mate  William  Pett^rsoii. 

8425. 

II 

8866. 

Capt 

.  Jaiuea  llcndcrson. 

3426. 

II 

8867. 

M 

Frincla  8pr.i4^ii£r, 

3427. 

II 

8868. 

«« 

Clmrl<»  Vr  Ifanibman. 

8428. 

II 

8869. 

•  « 

WiilL'mi  IL  McKcnxie. 

3429. 

II 

8870. 

Mate  ChziHoM  D.  Ounam. 

3430. 

II 

8871. 

i< 

Frc^ltrk'k  C.  Duncan. 

3431. 

•« 

8872. 

Capt.  Jolmnn  Kuck^ 

8432, 

II 

8878. 

•« 

M,T»nn  Dtitnon, 

8438! 

II 

8874. 

tt 

Frederick  L.  Bonhoff. 

3434. 

II 

8875. 

«« 

Theodore  G.  Peabody. 

8435. 

II 

8876. 

•< 

Albert  C.  Fowler. 

8436. 

tt 

8877. 

<• 

Harrison  Godfrey. 

8437. 

tt 

8878. 

i« 

Charles  A.  Rebours. 

8488. 

tt 

8879. 

«• 

Frederkk  Williamton. 

8439. 

tt 

8880. 

«« 

Charles  C.  Comstock* 

3440. 

•  4 

8881. 

<< 

DarW  N.  Berry. 

3441. 

•  1 

8882. 
8888. 

8tepheii0.8pnigiie. 
IVancbH.  Went 

3442. 
3443. 

II 
•  4 

8884. 

«4 

liOwis  E.  PMUO0. 

3444. 

II 

>  James  H.  Lsmbertb        • 

Robi^rt  H.  IloiTifuiy, 
Freeman  W.  IlinkL 
George  A.  Coombs* 
John  Gmm. 
WiiriiUnCjirney. 
Jakn^uQ  A.  KMerkin, 
Mk\  F   Mittcrn. 
Jercml  ik  U.  GrQgi»;y, 
John  Cresoe. 
Robert  Gunn. 
CbfirL^jT  Huft 

ZrAtid*  Morrill, 
ili<^i>phUuflChiu»e^ 
Luther  A.  Buck. 
Ira  HursU 
Eets  Eel  ley. 
Suinuol  J.  BrnnkmaiL 
Dftvid  n.  lliorntoin. 
Herman  O,  Sturu. 
Lhjnid  r.  Upton, 
John  G.  Witham. 
Aft)divwW   BirtOay, 
D.'iriiol  C.  ChiUL 
Otiorj^o  B.  Lorin)^, 
*.'LavIc^  A.  Covert 
Peiirl  R,  Durkee^ 
FruidiT  Lind. 
rynijj  A.  Brewer. 
TbOETnifi  Ituley 
FetL-r  riiteruvn, 
Imiic  lEupkina, 
Joshu^i  lit  ^pk  ins. 
John  T.  I^orton. 
Charles  Seeley. 
Chturlc*  C.  StAples, 
Wuflkington  WilleU* 
llifjiiiik*  Acker. 
Lod  C  JordiUi*        % 
Comt^Iius  Diajweway* 
Uemy  Liwieuoc, 
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Jes,  M,  lAuridsen> 
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»* 
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3509. 

JoiiaUmn  CliflfortL 
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Isaiah  W  GUI 

It 

AVilli.im  ^luCreary. 

8513. 
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Capt 

.  hamuil  JoliuHon. 
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3525. 

Henry  P.  Craiphten. 

li 

VAvfiiTd  SuiaU, 

8520. 

AViilijvn*  M.  Keed. 

•• 

John  J.  llubai  ts. 
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" 

^VLlimm5.  Dawsou, 
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•' 
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8531. 
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8532. 
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Johns,  lihike. 
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AmoaS  G^xlfrtv, 
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John  C.  Phillips. 
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James  Small. 
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•• 
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8547. 
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•' 
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8548. 
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•• 
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.  Albert  II.  Di^ane. 
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3550. 

•' 
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II 

l-'nuiUlin  M.  Kni.qht. 

3551. 

Mate  Tlionia,^  V  1  t^thewtot 

II 

Gilbert  Shaw. 
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Capt.  Joseph  Davison. 

II 

Au^^iist  W.  Xcuman. 
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•' 

Daiiiel  J.  Ayer. 

»' 
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II 
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Daniel  0.1>avi«. 
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John  J.  Horton. 
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Willi  mil  T   Irving. 

\  *• 

John  Smith. 

II 
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3633. 

3634. 

"     Pf^rez  MartJu 

3635. 

'•    Walker  W.  Seaman.    : 
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«•    William  B.  ThgrnptfiL 

3084. 

'*    Daniel  Fhela, 

1885.  Oqit  JmM  Beny. 
mas.      **    Albert  D.  BoeeiB. 
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S68a  **    DeDJamin  F.  Hoy  t 
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8782.  •«  Josiah  W.  Fayl. 
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3764.  "    Frederick  A.  MenBL  ' 
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8819.  •*  Anton  8.  Hanson. 

8820.  *<  GilmanC.  Paiker. 
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8822.  Capt  Oeorp:o  Buck,  Jr. 

8823.  •'  Henry  0»»K>rne. 

8824.  "  Harrison  P.  Snow. 

8825.  "  Johannes  Meinschien. 

8828.  "  Andrew  Mllliken. 
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8829.  "  Edward  8.  Hardy. 
8880.  *'  Bilns  8.  Gardiner. 
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8884.  <*  Charles  A.  French. 
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8855.  '*  Gustaf  Bamt. 
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8867. 

(t 

John  C.  Pike. 

3868. 

<i 
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CO  PY    OF    CHARTER. 


Ohapter  415,  Laws  of  1802. 
AN  ACT  TO  Incorporate  the  "  American  Shipmasters*  Associa- 

TION." 

(PiiSRcd,  April  22,  18G2.) 
I 
Tlw  Fcoplc  of  the  S^atc  of  New    York,  represented  in  Senate  and 
Afisewhly,  do  enact  as  foUowa  : 

Sec.  1.  John  P.  Jones,  Elisiia  E.  Morgan,  Charles  H.  Mar- 
shall, RoBEr.T  L.  Taylor,  Ezra  Nye,  V/illiamC.  Thompson,  Moses 
H.  Grinkell,  Leopold  IJiEnwiRTii,  Ellwood  Walter,  Daniel 
Drake  Smith,  Theodore  B.  Sattertiiwaite,  Francis  S.  Lathrop, 
Richard  Lathers,  ALruLD  Edwards,  Renjamin  C.  Morris,  G. 
Henry  Koop,  William  H.  1L  •^Ioore,  Isaac  II.  Upton,  and 
such  otlur  i)or.sonsns  they,  or  a  mujurity,  may  associate  with  them, 
arc  hereby  constituted  ji  l)0(ly  corporate,  by  the  name  of  the  "Ameri- 
can k^iiiPMASTERs'  Assuciation,"  foi*  tho  purposo  of  collecting  and 
cIiKS.seminntiiig  informs t ion  upon  subji-cts  of  marine  or  commercial 
interest,  of  encouraging  and  advuroing  worthy  and  well-qualified 
commanders  and  other  officers  of  vessels  in  the  merchant  service,  of 
ascertniuing  and  certifying  the  qualifications  of  such  persons  as  shall 
apply  to  be  recommended  as  such  commanders  or  officers,  and  of 
promoting' the  security  of  life  and  property  on  the  seas, 

g  2.  The  said  Corporation  shall  have  the  power  to  make  and  adopt 
a  constitution  and  by-laws,  rules  and  regulations,  for  the  purposes, 
objects  and  government  tjicreof,  for  the  admission  and  regulation  of 
members,  for  the  regulation  and  payment  of  fees  and  duos,  and  for 
the  management  of  its  funds  and  property,  and  from  time  to  time  to 
alter,  modify  or  repeal  such  constitution,  by-laws,  rules  and  regu- 
lations. 

§  o.  The  said  Corporation  may  purchase  and  possess  any  real 
estute,  not  yicld'Aig  an  income  exceeding  five  thousand  dollars  per 
annum,  and  may  apply  its  funds  and  property,  from  time  to  time,  in 
bestowing  premiums  or  medals  for  praiseworthy  acts  in  the  merchant 
service,  and  in  premiums  or  donations  for  charitable  and  other  pur- 
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poses,  and  in  snch  other  ways  as  shall  seem  conducive  to  the  pur- 
poses aforesaid. 

g  4.  The  business,  property  and  affairs  of  said  Corporation  shall 
be  under  the  general  control  and  management  of  a  Board  of  Mana- 
gers, and  the  said  Corporation  shall,  in  and  by  their  said  constitution, 
prescribe  the  power  and  duties  of  such  Board  of  Managers,  and  of 
such  other  officers  as  may  be  deemed  necessary,  and  the  rules  and 
regulations  for  the  selection,  succession  and  action  of  such  Board  of 
Managers  and  other  officers.  The  persons  named  in  the  first  section 
of  this  act  shall  be  the  first  Board  of  Managers,  and  shall  continue 
in  office  until  others  are  so  selected  in  their  stead,  respectively. 

§  5.  The  said  Corporation  may  prescribe  terms  and  regulations, 
upon  which  persons,  not  members  thereof,  may  participate  in  the 
benefits  of  said  Corporation. 

§  G.  The  said  Corporation  shall  possess  the  general  powers,  and  be 
subject  to  the  general  restrictions  and  liabilities  prcsorib'^d  in  the 
third  title  of  the  eighteenth  chapter  of  the  first  part  of  the  Revised 
Statutes. 
§  7.  Its  principal  office  shall  be  in  the  City  of  N<^w  York,  but  it 
may  establish  agencies,  and  connect  itself  with  j^imilar  associations 
elsewhere. 

§.  8.  The  Legislature  may  at  any  time  alter  or  repeal  this  law. 

State  of  New  York,  ) 

Office  of  the  Secretary  of  State.  \ 

I  have  compared  the  preceding  with  the  original  law  on  file  in 
this  office,  and  do  hereby  certify  tliat  the  same  is  a  correct  transcript 
therefrom,  and  of  the  whole  of  said  original  law. 

Given  under  my  hand   and   seal  of  cflico,  at  the  city  of 
[seai..]         Albany,  this  first  day  of  Mry,  in  tho  year  one  thousand 
eight  hundred  and  sixty4wo. 

J.  WESLEY  SMITH, 

DcjTU/T/  Sccrc/ury  of  Stale. 
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When  a  gubseqaent  accident  does  occur,  and  the  Talne 
of  property  sayed  is  more  than  the  amount  of  gen- 
eral average,  .....      864 

The  valne  of  property  aared  ia  leae,  360 
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When  it  is  more,  .....      868 

Freight  when  a  Jettison  is  followed  by  subsequent  ac- 
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Do  of  goods  misdescribed  by  bill  of  lading,  870 
Do        of  sound  goods  vkioh  ooald  not  bave  reaehed 
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contribution,  is  bound  to  make  that  claim  before  be 
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Written  clauses  take  precedence  over  printed,  .  33 
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amounts  have  been  paid  upoa  other  policies,          .  39 
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Presumed  to  apply  to  fall  cargo,        .         .                .  42 

If  part  be  at  risk,  applies  pro  rata^          .            .  ,        42 

In  voyage  of  distinct  parts  how  intended,      .            •  42 

How  ear^o  usually  insured  in  valued  policies,      .  .        43 

Liability  of  underwriters  to  paj  contribution,            •  44 

Open  Poucixa,      .  .  .  •  •  .'45 

Definition  of  open  policy,      ....  45 

How  amount  of  insurable  interest  ascertained  under,  45 

Usual  mode  of  adjusting  a  particular  average  lou  on  cargo 

under  an  open  poUeg^  •  .  48, 50 

INSURABLE  INTEREST,        .....        52 
Meaning  of  the  wbrds  "insurable  interest,^  52 

No  one  can  insure  without  having  an  insurable  mterest,  52 

Interest  must  be  at  risk,    '        .  •  •  .  52 

What  kind  of  interest  may  be  hiaured,  •  .52 
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In  ftll  CMOB  it  must  be  alleged  and  prored  that  the  iniereeti 
in  re^ct  of  which  the  inearaiice  is  effected,  waa  aabaiet- 
ing  at  the  time  of  lo88|  ....  58 

Bat  it  Deed  not  be  subsisting  at  time  of  effecting  the  policy,        68 
Assured  wlio  has  been  interested  during  the  risk,  but  has  ' 

parted  with  his  before  the  loss,  cannot  sue  on  the  poHcy,  68 

Otherwise,  if  he  have  not  parted  with  his  interest  till  after 

the  loss,  .  .64 

Advances  for  repairs  of  ship,  give  no  insurable  interest  in  it^        64 
Unless  when  secured  by  a  lien,  ...  64 

Creditor,  as  such,  has  none,  ....        64 

Insurable  interest  in  profits  and  commissions,     •  •  64 

Insurable  interest  of  lender  on  bottomry,    .  .56 

Will  depend  upon  the  validity  of  the  hypothecation.    •  66 

The  borrower  on  bottomry,  has  no  insurable  interest  except 

in  the  surplus,  •  •  •  ,     .       •        65 

Insurable  interest  of  consignees,  &ctors  or  agents,  66 

Master  of  vessel,  as  such,  has  no  insurable  interest  in  ship^ 

cai^  or  freight,  •  .  •  •  •        68 

But  may  insure  his  comjnissions  or  wages,     .  ,  68 

If  nisster  sails  on  shares,  he.  has  an  insurable  interest  in 

freight  to  the  amount  of  his  share,  .  .  .68 

Whether  charterer  of  ship  has  an  insurable  interest,        •  5& 

Insurable  interest  of  mortgagor,  and  mortgageCi  ..        68|  69 

Mortgagee,  to  amount  of  his  debt,  .  •  .        60 

Mortgagor,  to  fiill  value,        .  .  .  •  69* 

Subrogation  of  insured  to  rights  of  mortgagee,     •  69,  60 

INTELUQENCB  must  be  communicated  to  underwriieis,     .      67,  66- 
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See  Ommal  Aff«rag$^  •  88,  Sf 
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VVijen  part  of  cargO|  oontribate  to  general  aferage,  aooord* 
iog  to  Tftlue,      ••••••        158 


LAND  CARRIAOR 

Liability  of  underwriten  for  loss  of  goods  dnriDg  tranaport*- 

tion  by,        .  .  ,  .  .  .  179 

Duty  of  master  to  send  gooda  oa  by,  when  lie  can  do  ao  by 

reasoDable  endeavora,     •  •  •  •  •        206 

LARCENY. 

Whether  underwriters  liable  for  loss  by,  in  insarance  againat 
theft,  ......  178 

Whether,  a  barratroos  act,  ....        175 

LBAEAGE. 

Ordinary,  underwriters  not  liable  foTi  •  •  182 

IJGHTENINQ  THE  SHIP. 

Jettison  or  sacrifice  for,  is  general  aterage,  .  •  88 

LEGffiTERS. 

Lon  by  exposure  of  goods  in,  when  general  ayerage,    •  126 

LLOYDS. 

Usage  at,  in  cases  of  general  average,  •  .96 

LOG-BOOK. 

Particulam  necessary  to  be  entered  in,  •  •         15, 88 

LOS& 

See  Partial  Loss,  .  .  •  •  •        168 

"LOSS  BY  PIRATES,  ROBBERS  OR  THIEVES." 

Construction  of  the  clause,  and  liability  of  underwriten  un- 
der, .  .  .         '  .  .  .  172 
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MASTS  AND  SPABS.  paoi 

Hanging  by  sido  of  ship  and  endangering  her  safety,  wheth- 
eir  contributed  for,  if  cut  away,  84.  85 

MABINE  RAILWAY.      • 

Damage  to  vessel  while  being  hauled  upon  for  repain,  or 

while  being  ho?e  down,        •  •  •  •  166 

MABINE  INSURANCK 

See  Insurance^        ••..••        26 

MASTEEt — ^DuTiKB  akd  Powibs  ov. 

His  is  a  peculiarly  responsible  position,  .  .        18, 14 

Qualifications  necessary  for  a  competent  master*      •  .        18 

In  foreign  countries,  frequently  regarded  as  the  representa* 

tive  of  his  country,  •  .  .  «  14 

And  the  standard  by  which  people  of  foreign  countries 

judge  us,  ••....       14 

Should  act  upon  the  responsibility  of  his  own  judgment,  and 

without  partiality,     .  •  •  .  •  14 

And  as  a  prudent  owner  would  act  who  was  owner  of  both 

flhip  and  cargo  without  insurance  on  either,  .  •        14 

Should  keep  himself  informed  of  all  circumstances  relatiTe 

to  average  losses,       •  •  •  .  .  16 

Should  cause  to  be  entered  in  log-book  a  faithful  record  of 

all  that  transpires,  •  •  •  .  •       ,16 

Should  note  and  extend  protest,  .  •  .16 

Making  n  clear  statement  of  events  of  the  voyage,  •       ;16 

Should  be  careful  to  conmiunicate  disaster  immediately  tp  ■ 

owners  <&c.,  •  .  .  «  •  16 

Should  consult  underwriter's  agent  where  one  resident^        •        16 
Importance  of  doing  so,  .  •  •  •  16 

Should  seek  for  proper  mechanics  in  repairs,  .  «        16 

And  superintend  the  work  himself,        •  •  •  16 

And  take  care  that  credit  for  old  materials,  and  discount  for 

prompt  payment  are  deducted  from  bills,  .  •        16 

Should  endeavor  to  find  least  expensive  means  for  nosing 

funds  to  meet  disbursements,  ...  16 

And  see  that  all  bills  are  paid  and  entered  in  general  ac- 
count,    •  ••••••        16 
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Vessel  most  be  repaired,  if  praotioable  wiihoat  groas  eaqwidi- 
ture  exceeding  three-fourths  her  yalueY  .        1ft,  16 

Master  oannot  abandon,  but  must  save  property  to  best  ad- 
vantage, ......      204 

Prorision  in  New  York  and  New  England  pc^cies  as  to   . 
abandonment  bj  Dwners,  •    ^        •  199 

If  abandonment  accepted,  master  becomes  agent  for  under- 
writers, ......      204 

Temporary  repairs  should  be  made,  where  full  repairs  can- 
not be  made  at  all,  or  without  great  expense,  16, 200 

Full  repairs  may  afterwards  be  made  at  suitable  port,  at  ex* 
pense  of  underwriters,  as  in  other  cases,  .  •        16 

Spars  sprung,  or  sails  or  rigging  injured,  which  cannot  be 
readily  replaced,  master  should  use  efforts  to  make  serve, 
until  arrival  at  some  considerable  port,  •  16 

Bepairs  can  then  be  made  with  advantage  to  all  parties,  with- 
out delayof  voyage,  or  extraviigant  expenditure,  .        16 

Ooods  damaged  at  intermediate  port,  should  be  carefully  ex- 
amined, and  dried  Ac,  where  necessaiy,  16 

W}ien  master  may  and  must  sell  damaged  cai^  at  inter- 
mediate port,      .         16,  179,  191,  198,  196,  207,  210,  214,  215 

Should  first  consult  underwriters' agenti    .  .  16,17 

When  subject  to  salvage,  vessel  and  cargo  should  be  ap- 
praised at  their  value  as  brought  in,  .  .  17 
And  alternative  adopted,  either  to  bond  or  sell,    .            .        17 

Vessel,  cargo  and  freight  may  be  pledged  by  bottomry  to 

relieve  salvage  charges,         .  ,  .  .  17 

'  When  this  cannot  be  done,  owners  or  underwriters  should 

be  consulted  if  possible,  .  •  .  .17 

Ought  not  to  refer  to  arbitration  a  question  of  salvage,  17, 18 

Necessity  giving  master  power  to  sell,    .  18,  201,  262 

Must  be  stringent  and  positive,        .  •  .18,  201,  202 

Master  must  not  abandon  vessel  or  cargo  upon  any 
ground'  when  practicable  for  human  exertions  to  save 
them  or  any  part  of  them  fi'om  impending  peril,        •      18,  204 

After  shipwreck,  master  bound  to  exert  himself  to  the  ut- 
most to  save  goods,  .  •  ^        .  .  18, 19 

Loss  by  negligence,  carelessness  or  unddlfUnecs,  not  a 
peril  of  the  sea  which  exonerates  the  master,     . '  ,  19 

Master  should  not  abandon  propertyto1rreckc<5nmiissi<5ner  19 


nniix. 

lABTEBr^Cimiinued.)  paoic 

But  ahonU  keep  eontiol  of  property  Jiimsel^  .19 

Master  not  jostled  in  sellii^  Teeeel,  beoame  monej  CBimot 

readily  be  obtained  to  pej  for  repdra,  iinlees,  19 

Voyage  most  nerer  be  broken  up,  when  prudent  owner, 

and  uninsared,  .would  have  oontinned  to  prosecute  it,       •         20 
Efforts  which  should  be  made  by  master  to  raise  funds 
for  repairs,  and  means  whieh  should  be  used  to  reduce 
expense,        .  *  •  .  .  .21 

Where  master  may  sell  part  of  cargo  to  pay  lor  repnrs,        21,  98 
Has  no  right  to  aM  entire  cargo^    •  .  •  81,  98 

Portion  sold  must  be  accounted  ior  at  pricea  it  would  have 

brought  at  destination,  .  .  .21 

Loss  by  sale,  how  iq>portioned  in  adjustment,  •        21 

Duties  of  master  on  resorting  to  a  jeitUon^  or  throwing 

over  cargo,  .  •  .  .  .  21,  83 

Duty  6f  master  when  voyage  inevitably  broken  up,  .        21 

Documents  necessary  to  support  a  claim  against  under- 
writers, .  .  ...  .  .  22 

What  compensation  allowed  master,  for  services  closing 

up  business  of  wrack  dm.,  .         •  •  •  .22 

Duty  of  master's  consignee  to  assist  him  in  repairing  ship,  * 

and  preserving  and  taking  care  of  property,  22 

Must  fiimish  master  with  honest  and  true  accounts,  .        22 

Or  will  forfeit  right  to  recover  moneys  truly  advanced,    .  22 

Master  can  make  no  money  from  shipwreck,  or  other  dis* 

aster,       .  •  .  .  .  •  •      ^2 

Duty  of  master  to  prevent  fraudulent  claims  against  un- 
derwriters,   .  •   '        1  .  •  .  23 
Illustrations  of  the  many  and  yarioua  attempts  at  fraud,      •        23 
Which,  when  discovered^  xui^  master'a  character  and  re- 
putation,      .            •            •            .            .            •        23,  25 
Duty  of  master  in  case  of  wreck  to  forward  cargo^             179,  206 
Must  wait  until  goods  put  m  condition  and  prepared  for 

re-shipment,      •  •  •  •  .  .        198 

Master  has  a  right  to  carry  caigo  to  its  destination,  al- 
though circumstances  may  occur  which  will  cause  great 
delay,  and  great  diminution  of  value,         .  .        198,  210 

Duty  of  master,  where  cargo  is  found  on  survey  at  inter- 
mediate port  to  be  in  such  an  advancing  state  of  deeay 
that  it  would  be  utterly  woithlesa  if  carried  on,        •     193,  196 


IIASTER— (Cbntintfei.)  pam 

If  ship  cannot  be  repuied,  nor  a&oihdr  pvooovad,  if  cargo 
not  pemhable,  master  aboiikl  not  aaU,  but  aUm  it^  oon- 
salt  shippers  or  UDderwriteriy  and  await  tiwir  ordeiSi      196,  206 
Datj  of  master  to  send  cargo  on  by  knd  carriage,  if  he 

can  by  reasonable  endea^orsi  •  •  •  205 

Duty  of  master  to  forward  part^  wbere  part  k  lost^  de- 
pends upon  qnantitj  and  Talne  of  pari  aaved,    •  806 
Also  on  facility  of  forwar^ng,  and  chance  of  deterioratioii 

while  on  the  way,    .  «  •  •  •  206 

Daty  of  master  to  sell,  if  forwarding  imposnble,  206,  206 

General  duty  of  master,  as  to  sale  of  damaged  cargo 

dec,  .  108,100,207 

If  master  can  forward  gooda  by  reaaonable  endeafon 

and  at  reasonable  cost,  be  is  bound  to  do  so,     .  210 

And  if  he  neglects,  underwriters  on  freight  only  liaUs  as 

if  this  had  been  done,        .  •  •  •        210^  211 

See  total  km  and  abandommeni^  •  •  •  204 

8ee  partial  loss^        .  •  •  .  .  178 

Whether  master  has  any  inanraUe  iuterwt,         •  68 

Master's  pow^r  and  duty  not  to  deliver  any  oontribatorj 
^    goods,  until  general  avenge  haa  been  paid  or  secored,    156, 167 

MEMORANDUM. 

See  Partial  Lot$^  .  •  •  •  .  181 

MEMORANDUM  ARTTCLSa 

Bee  Partial  Lobs,  .  •  .  .  181,182 

Bee  Total  Loss  and  Abandonment^        .  •  188,197 

MONET. 

Raised  abroad,  to  enable  master  to  proseeote  fhe  toyage 
•—See  General  Average^  t7,  08 


NBCESSITT. 

Justifying  sale  by  master,         .  .  .  16^200,201 

Justifying  bottomry  or  reqpoDdentia,  •  •  .20 


XITDXX. 

VE(JESSlTY—(ConUnued.)  faqm 
Justifying  sacrifice  which  entitles  to  ccmtribntion  in  gen- 
eral average,              .....  85 
Master's  power  arising  from — See  Ma$Ur^  •        14 

NEW  FOR  OLD. 

Rule  of  dtdnctioiiibr,  •  .  •  •  166 

NEUTRALITY. 
.    Wanran^o^  ••••••        72 


O 

OLD  MATERIALa 

Master  should  take  care  that  credit  for,  is  properlj  dedoeted 

from  bills,      ......  16 

» 

Whether  value  o(  is  to  be  deducted  in  partial  loss  before  or 

after  third  new  for  oM,  •  .  .  •        166 

ONE  THIRD  NEW  FOR  OLD. 

Usual  deduction  o(     •  •         '  •  •  •  166 

OPEN  POLICY.       . 

See  Insuranoe,       •  •  •  •  •     .      •  46 


PARTIAL  LOSa 

Definition  of,  •  .  •  .  .  168 

Species  of  risks  zoost  nsoallj  insured  agaijMt  in  marine  pcH- 

cies,      .  .  .  .  ,168 

"Pkrils  of  the  8«a* — 
What  generally  induded  nnder  thess  words,  168 

Underwriters  only  KaUe  for  wfiat  has  really  been  render- 

^  n^M  by  accideDits,        •  .164 

Repair  of  old  sores  and-  imperieotioiis,  i^>pertftin  to 'the 

owner,    .  •  ,  .       '        164 
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INDEX. 
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Should  be  set  asidey  and  chaiged  to  owneit  by  adjoaler,  '164 
ATerage  Adjuster  mart  exeroiae  jadgmeot  in  comparing 

aoeounta,  protestai  sonreya  Ac,           .                         .164 
And  not  allow  onderwriten  to  be  ehaiged  with  extrava- 
gant or  onneoeesary  expenditure  in  repairs,          •  164 
Or  permit  additions  to  be  made  to  the  ship'a  fabric,        •  164 
Or  snbatitation  of  superior  materiak  for  what  were  taken 
away,  unlen,        •            «            .            .            .  164 
.  •  Underwriters  responsible  for  repair  or  reston^on  of  dam* 
aged  or  destroyed  part  of  ship,  or  articles  belonging  to 
it,  with  materials  Ac^  corresponding  to  its  original 
character,      ......  166 

Underwriter  not  liable  for  ordinary  wear  and  tear,     .  166 

What  damages  usually  attributable  to  wear  and  tear,     .  166 

^Perilsof  the  sea,"  does  not  corer  loss  by  wormSi    •  166 

Nor  loss  by  rati, 166 

Unless  assured  had  made  all  reasonable  efforts  to  extirpate 

them,      ......  166 

^Perils  of  the  sea,"  coven  lo«  by  atranding,     •  166 

Unless  happening  in  usual  course  of  navigation,        -  166 

And  then  if  a  heavy  swell  causes  injury,  166 

Whether,  if  ship  is  injured  while  hove  down,          .  166 
Underwriters  liable  for  extraordinary  expenses  necessarily 

incurred  by  peril  insured  against,  .166 

As  in  raising  funds  for  repairs,  166 
But  not  for  wages  and  provisions  of  crew  while  employed 

on  repairs,                .....  166 

Nor  while  vessel  is  detained,      ....  166 

Bale  for  deduction  of  **  one-lbird  new  for  old,**        .  166 
Whether  value  of  old  materials  is  to  be  deducted  before 

or  after  the  third,                   .                         .            .  167 
This  unsettled  by  authorities,                                    .167 
But  exprassly  provided  for  by  New  York  and  New  Bag- 
land  policies,                                      .                         .  167 
Rule  for  deduction  on  copper  sheathing,      •            •  167 
Provision  of  New  Tork  and  Boston  policlesi                  167,  168 
Construction  of  copper  clause^          .            ^           •  168 
Bnle  as  practised  by  Adjusters  in  New  Tork  and  Boa- 
ton,              .            .                       .           .            .168 

Custom  in  England,            .            •            •            •  160 


FABTIAL  LOSS— ((7oii(t9iu«(;.)  tjmm 

EzperimeDts  of  Sir  Hmnphrey  Davy  tad  othen,  to  re- 

daoe  or  pvevent  waitiDg  of  ineUl  abeathingy  ,        169 

Rale  general  in  United  Sutesi  that  weight  of  metal  equal 

to  qiumtity  itripped  ofi^  it  allowed  in  full,  llO 

Deficiency  in  weight  charged  to  underwiiteri^    •  •        1 70 

Ezce»  of  weight  charged  to  owners,  •  •  i70 

When  copper  replao^  with  yellow  metal,  owners  can 

claim  the  differeooe  in  amount  from  underwriters,      .        170 
FiTpensen  pr6perly  belongfng  to  repairs,  from  which  a 

third  is  deducted,  •  •  .  •  170 

Deduction  nuide  from  dockage,  •  ,  •        171 

And  incidental  expenses  oonnected  distinctly  with  repair,        I7l 
When  temporary  repairs  to  he  charged  to  partial  loss  net, 

L  e^  without  the  deduction  of  a  third,     :  .  171 

(General  average  repaiis  may  be  added  to  partial  loss  re-    . 
pairs,  to  bring  loss  up  to  stipulated  per  oentage^         •        177 
Damaox  by  Firs — 

Not  a  loss  by  perils  of  the  sea,  •  •  171 

But  always  specifically  insured  against,  ;  .172 

Fire  generaUy  ends  in  ship's  destruction,      .       .     •  172 

Utmost  precaution  should  be  taken  to  guard  against  in 

stowage  of  cargoes,    •  •  •  .  •        172 

Keeping  a  full  and  competent  watch,  •  172 

Sails  should  be  unbent  in  cases  where'vessel  might  re- 
ceive damage  while  lying  at  her  dock,  from  firs  in  ad- 
jacent buildings,        •  •  •  •  .        l72 
Loss  BT  PiRATsa,  RoBBua  OB  Tbikvm,  172 
Underwriters  usually  liable  fior  loss  by  acts  amounting  to 

piracy  or  robbery,     •  •  •  •  •        172 

Even  if  committed  by  crew,  •  •  172 

Provided  due  care  is  used  to  prevent,    •  •  •        172 

But  violence  lycesssry,       •  •  •  •  179 

Whether  km  By  theft  without  vk)leDce  is  within  clanse,         l7f 
Underwriters  liable  for  loss  by  larceny,  in  insurance 

i^nst  theft,  .  •  •        172 

'^  Assailing  thieves,**  coven  only  theft  fiom  without,  with 

violence,  .  .  .  •  •  173 

Loes  BT  Barbatbt,  •  .  •        178 

Defined  to  be  any  wrongful  act  of  msatpr,  officers  or  omw, 
against  owner,     .  .        •  ,  178 


'  miMix. 
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Act  mnftt  be  wrongfbl,  Knd  wtepgfally  mtended,             .  173 

If  mast  unoeoeflnrily  Qbdergoes  extnordioiirf  peril,  173 

80  if  act  is  done  \>y  master  for  his  own  benefit^         .  173 

If  master  is  sole  owner,  cannot  commit  barnitiyy      '      .  173 
Bat  if  onljr'  part  owner^  may  commit  bairatry  against 

other  part  owners,             .             ,             .             .  174 
Trading  with  pnblic  enemy  a  barratrons  act,  174 
Though  done  with  intent  to  benefit  ownera^           •  •  174 
80  colhision  with  enemy  privateer  to  hare  ship  captured,  174 
And  fraudulently  sailing  from  port  of  the  enetny,        '  .  174 
And  resistance  to  search  when  rij^htfully  demanded,  l74 
And  Tescne  of  neutral  ressel  detained  and  sent  in  for  ex- 
amination,           •            •            .          ••            .  174 
Wilfal  violation  of  blofduuley     •            .            .             .174 
.     Or  of  an  embargo,               ....  174 

And  when  captain  goes  off  conrM  and  fraudulently  sells 
vessel,  .  .  .  .  .  .174 

Theft,  embezslcraent- and  wilfal  destruction  of  property, 

'        are  barratrous  acta,           .             .             .             .  174 

Gross  and  palpable  riolation  of  tmst,  and  reckless  disre- 
gard of  duty,             .....  174 

Many  policies  provide  against  barratry,  if  a^^nred  is  owner,  174 
This  limits  insurance  against,  to  loss  to  carffo  shipped  by 

others  than  owner,     .  .  .  .174 

Necessary  for  owner  and  master  to  gnard  (filigently  against 

misconduct  of  crew,    •     .        •    .            .             .  174 

If  so  guarded  againf?t,tinde4rwriten  liable;          .             .  174 
Barratry  includes  larceny  and  embezdement,  but  not  potty 

thefts,       .-.•.•.            .            .  174 

General  Clause  Rbspeotino  other  Pxktls,      .             •  175 

Covers  other  perils  of  a  like  kind  to  those  specified^  175 

Enlarges  scope  and  operations  of  policy  but  little,    •  176 

Description  of  damage,  held  to  be  covered  by  this  clau9e^  176 

Partioular  Atbraoe  or  Partial  Loss  ow  Ooone,       .  178 
Diati notion  sometimes  made  in  books. between  partieidar 

average  and  partial  loss,                .  .          .            .  178 

In  practice  usually  taken  to  mean  same  thing,                .  178 
PwrUal  loM  on  cargo^  how  genenUiy  adjufkd  under 
'           an  open  policy^      .....              46,50,178 


PARTIAL  LOSS— (C<m(intcei.)  #AM 

Lo6t  bj  IkATing  to  paj  fttiglii  <»  ma  dmiiged  goods 
•friying  in  bolki  it  n^*  dunrge  oa  mderwriten  oa 
goods, 178 

Datt  oC  maHflr  in  cms  cf  wrocA:  to  fcnnvd  oaigo^        178, 170 

If  at  inoreaaed  freight^  whethor  insurer  of  oaigo  or 
freight  is  liaUe,  •  •  •  *  170 

InsnrBr  of  goods  bns  nothing  to  do  with  freight^         «    178, 170 

Bnt  ia.  liable  te  ittoreaied  frsigfa^  if  lonraided  tot  his 
benefit,     '  .  .  •  .  170 

AAd  not  liable  if  it  oonld  be  sfdded  hf  delay  not  in- 
jnrioua  to  goods,  and  if  fcnrwaided  for  owner's  beneit,  i70 

Dnt J  of  master  to  forward  damaged  goods  from  inter- 
mediate port,  •  .  •  •  .170 

And  to  dry  or  wash  them  if  neoeesarj,  and  it  oaa  be  done 
at  reasonable  ezpeaae^     •  •  .  *  170 

And  if  he  fails,  onderwritem  not  UsUe,  .  170 

Goods  neeessaril  J  sold  in  port  of  distrsss  to  defins j  ex 
penses  of  repairing  ship^  eaanot  be  claimed  as  an  arer- 
age  loss  from  nnderwiitem  on  goods^  •  170 

Bat  loss  shipper  sostaias  aiay  be  rec'Ofored  bjr  owner  of 
ship, 170 

Where  veaael  wredked,  and  cargo  sent  forward  in  another 
.  Tessel,  nnderwriteiB  liaUe  for  lorn  wliile  goods  are  in 
■nbstitiited  ship,  ....  170 

Underwriters,  also  liable  for  km  while  being  asnt  orer 
hmd  for  transUpment^  •        170 

Underwriters  not  liable  for  km  caused  by  iahetent  de- 
focts  or  teadeneie^  .  170 

But  this  not  applicable  to  anch  tendencies,  eicited  by 
perils  insured  against,  •  •  •  •        170 

Damage  to  cargo  by  jettiBon,  as  well  as  damage  occasion- 
ed by  vessel's  leaking,  may  be  nnited  and  treated  aa 
partial  loss,  to  bring  claim  ap  to  stqmlatsd  per  eea^ 
age,  .  ....  .  180 

And  in  this  case  assored  can  claim  from  nademritem  the 
insaredTalueoi  cargo,  jettiaoned,  .  •        180 

HnMonAimuM —  181 

Articles  enumeraled  in,            •  •            •  .            •        18S 

BessaDsferitslnkrodaoliQiiiQlopoliele%  .                         188 
83 


hPARTIAL  loss— ((^mftfifieij  ^  '    ;   Mtt 

Similar  ckiuaet  oontained  in  policies  of  aU  tha  Stmtea^    .;        182 

AU  other  goods  not  euniMnitad  in,  pay  ftTeraga  whan  it 
'  amonots  to  fire  per  cent,  •  .  •  183 

Meaning  of  tha  worda  '^wairantad  froe  from  average  un- 
leaa  genera),"  •  •  •  •  •        183 

Meaning  of  "fare,'*  "akina,^  •^hidea,"  "roota,"        .  183 

iTbere  can  be  no  coostractire  total  lota  of  meniocaadnm 

artidea,  the  nnderwriterinaaraa  against  tfaeirtotal  loatonlj,     184 

If  by  reason  of  perils  insured  againat,  artidea  are  placed 

in  anch  a  oooditioii  that  in  eonaeqoanoe  of  inayitiUa 

.  deterioration  or  deosy,  thej  oannot  be  carried  fencard 

without  being  tdiollj  destroyed^  and  are  add  in  eoosa- 

.  quence,  this  will  conatitute  a  totalloaa  within  meana^r  of 
memorandum  clanae^      •  •  •  •  184 

In  such  case  proceeda  will  become  a  salirage  fbr  benefit  of 

.  party  who  ia  to  best  the  loss,  •  •  .184 

Ihe  sale  in  this  eaaedoea  not  chknge  righta  of  parlisa 
under  the  policy,  buVa«?aa  something  lor  benefit  of  un- 
derwriters which  would  otherwise  be  lost,  •    .  184 

According  to  Snglish  law,  assunsd  cannot  daim  reiai- 
busement  for  expenses  incurred  at  intermediate  port 
to  avert  lose  on  memorandum  aitidsa  unleaa  a  total 
loss  of  the  whole  aubject  had  been  impending,  •        184 

Intention  and  effect  of  clause  limiting  liabili^  cf  onder- 
wiiten  to  a  certain  amount,        •  •       ,    « *      >       185 

TTnderwiitera  are,  in  all  caaes,  liaUe  to  payment  of 'gs»- 
eml  average,  whatever  may  be  the  amount,     •  185,180 

Whether  successive  losaea  may  be  added  together  to 

'   make  up  required  per  oentage^    •  •  •.       >        186 

If  different  articles  are  inaured  in  aame  pd]ey,:tind0r  one 
valuatioQ,  free  from  average  mder  a  oertain  p«  canti, 

.    lose  eqaal  to  per  oentage  on  whole  valuation  neeessaiy,      186 

Otherwise,  if  aitides  are  separstelf  vahied,  186 

In  JSngland  if  packagea  are  separately  vdued,  insosers 
liaUe  only  for  thoae  totally  kMt^  ...  186 

Otherwise  not,  *•  •     .       •      ^     «  •        186 

Whether  rule  is  same  in  thia  country,  .  •  186 

CLAiraa  R^peotino  Stra^ivo,  •  •  187 

Beasgn  for  ii4rod)icing,  and  original  intentioo  o^    m.  18T 


PARTIAL  LOSS— (ConTtntcei.)  rAn 

But  a  different  meaning  adopted,           ^           .  188 

Means  goods  to  be  free,  etc«i  nntoas  ship  is  stranded,  .  188 
Underwriters  liable  for  partial  lots^  tf  then  onee  be  a 

stranding,       .  -.  ..  .  ^  .188 

Reason  for  such  constraction,  .         •            ^           •  188 
What  will  eonstitate  a  stranding  so  as  to  render  the  un- 

'    derwriters  liable^        •           •            •            •       '.  iw  188 

Pabtul  Loss  OF  Frbigbi^  •  .  189 

Interest  in  freight  on  polioses  has  been  treated  in  a  more 

liberal  manner  than  any  other  subject  of  insurance,'  ..        189 
How  this  is  80^        .  •  .  190 

Interest  in  freight  hss  its  inception,  when  ship  commences 

taking  in  cargo,  .  •  •  .•         191 

Whether  loss  of  freight  on  part  of  cargo  justifiably  sold 

■Jby  master  at  port  of  r^ge,  is  a  partial  loes  on  freight,      191 
Msster  bound  to  earn  sll  the  freight  he  can,  191 

Loss  arising  from  neglect  to  do  so  not  borne  by  underwri- 

te^^  .  .  .     '-      .  .  .1*1 

If  specific  goodb  arrive;  though  in  consequence  of  sea 

damage,  of  no  value,  whole  freij^t  is  due,  •  1^ 

And  asraved  on  freight  has  no  claim  on  underwriten  for 

any  Ion,        ...«••        11^8 
U^dervrriters  not  affected  by  neglect  of  master  to  forward 

cargo^      «  »..•.•  •  •  193 

If  goods  sold  owing  to  danger  of  disease  oi  spontaneoos 

ignition  if  carried  on,  whether  undei^irriterB  on  fri^ight 

discharged  from  claim  for  partial  loss,  where  damage 

occasioned  by  perils  insured  against,  liM 

And  ^here' damage  not  by  a  per!t  of  the  sea,  whether  un- 
derwriter discharged,'  and  shippet'  liable,  •  199 
Master  must  wait' until  gbodf  pt^  in  condition  and  pre^ 

pared  for  re-shipmeiit, '         '  .  '       '  .  •  •         198 

Underwriters  not  liable  for  &is  neglect  to 'do  so,  if  goods 

would  have  arrived  in  ipeeU^    •     .  *  ;  .  193 

Master  i  i  as  a  right  to  cany  cargo  to  its  destination,  altbougli 

circumstances  may  ooeiir  ^ich  will  eaose  great  delay 

and  great  diminution  of  value,  .  •         193 

Shipper  not  liable  to  pay  freight  unless  performance  of 

contract  has  been  waived,  .-         •  •  193 
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Duty  of  master^  where  oaifo  k  fbond  <ni  maarrwj  at  in- 
temiediato  pori^  to  bo  ia  sucli  adTuiouig  iUte  ol 
deosf  that  it  wo«M  UeooM  utterlj  worthleoi  if  car^ 

riedon, 198,100 

Wlielher  consent  of  shippeir  ib  ioU*  woaM  be  prernm* 

ed  in  this  case,    •            •            .            .           .       1»8, 104 
If  not,  whether  underwrit^is  on  fnigU  liabloi  .194 

If  ship  cannot  be  repaired,  nor  another  proctiredi  iC  cargo 
not  perishab^  master  should  not  sell  bat  store  it|  eoa^ 
suit  shippeiB  or  lu^derwriteis,  and  await  tboir  orderly  196 

Aa  sale  of  cargo  at  intermediate  port  entails  loss  of  fVvight, 
master  should  try  to  rednoe  the  loss,  by  procoiing  fresh 
goods  to  fill  up  the  vacancy,        ...  196 

Pro  rata  freight,  meamng  o^    •            •            •  .196 

Has  no  ezistenoe  in  law  or  in  oommeroial  usage,  except  as 
a  comprcmUe  between  owner  of  cargo  and  owner  of 
ship,  195 

PARTICULAR  AVKRAQK 

Sea  P^rito/ Zosi^  .  .  9       166 

PASSENGERS. 

Senrieea,  smna  p«d  f»v  alWwod  ia  gfMval  tireng^     •  164 

PERILS  OF  THE  SEA. 

See  Partial  Lou,  .  .  •         ^  «        166 

What  Usually  ibcluded'under  tlieae  words,  •  166 

POLICY  OF  INSURANCE, 

See/nfttroiMf  29,60 

PRIOR  INSURANCE. 

Constroclioa  of  the  elanae  usoally  inserted  in  all  poliotea 

of  this  country,  teimed  the  *^Am€riean  €iaM9$^  61 

liability  of  underwriter^     *     •  .  61 

Rule  where  policies  are  simultaneooL  .62 

BSeotof  Taluation  in  policy,  in  aseertaining  amount  to  wliioh 

subs^neut  policy  is  applicablei  •  .    '  66 

PROTEST. 

Wboi  maslsr  shoidd  note  and  eitond»  .  .       16 ' 

PROFITS. 

Inaorable  interest  in  (note),   .  .            .             56 

How  adjusted  (note),  .                        .56 

Total  loss  of  cargo.  toUl  loss  of  (note),  56 


BATS.  PAW 

LoM  by ,  wlwttnr  peril  of  ^  iM,  166 

BXPAIBS. 

See  Porlta/ Xoti^     .         .  .  •        148 

Departve  from  nsaal  eoitne  t»  jnemn,  9% 

Adyanoet  for,  gire  no  iiminible  iatereeti  •  •  •        54 

XTBlMi  eeeafed  by  a  Hen,      •         ^  64 

Bep^irs  wh^  genei:al  averege,       ...  95 

BEFBBSENTATION  AND  OONCEALMSNT. 

Definition  of  a  representation,         •  *  •  .        64 

Affimmtion  or  denial  of  eome  part  neoeeeary  to  conatttcte^  64 

Or  allegation  leading  mind  to  ^ame  eonehision,  64 

Conooalmeat  or  miiroyieientation  of  inateiial  {mAi  defcati 

tlie  policy,  •  •  .  .  64, 66 

Representation  made  to  underwriter  must  bo  true,  or  he  is 

discharged,  •  .  66 

And  if  assured  represents  fiicfs  withodt  knowing  the  truth* 
he  takes  risk  upon  himself  .66 

If  assured  or  his  broker,  omits  to  state  a  material  circum- 
stance supposing  it  not  to  be  material,  underwriter  dia- 
oharged,        .  .  .  '^^^.       ...  66 

Policy  void  if  underwriter  insures  a  Tessel  he  knows  tofasps 
arrived,  .  .  .  .  .  .66 

If  iDsarance  broker  ntakes  t^  reproseptatiopay  be  is  liaUs 

to  his  principal  for  damages,  ...  66 

What  thbgs  should  be  communicated,  .66 

All  thiDgv  affecting  mind  of  underwriter  as  to  wbether  ke 

williaeure,  66 

And  as  to  what  premium  he  will  insure  at,  66 

Contract  of  insurance  one  of  mutual  good  futh,  06 

Underwriter  presumed  to  act  upon  belief  that  party  prooor- 
ing  insurance  is  not  at  the  time  in  poasessiou  of  any  fsct 
material  to  the  risk  which  he  does  not  disclose,  06 

And  that  no  loss  had  occurred,  which  by  reasonable  dili- 
gence might  have  been  communicated,      .  •  66 

Assured  not  required  to  represent  facta  of  general  aotori^tj,        66 
Or  which  are  presumed  to  be  known  to  those  conversant 

with  the  trade,  .  .  »        4i 

Must  state  all  facts  within  his  kaowledget  iNoArfMtf  to  rid^        66 


BEPRESENTATION  AND  CONCEALMENT— (CowhViverf.)       page 
And  if  information  supprefised,  would  have  induced  insn 
rer  to  demand  higher  preavium,.or  revise.  Jtq.ppddTfriUy 
policy  Yoidf        .    •  .  •  .  •  -     60 

What  underwriters  presumed  to  know  need  not  be  comma*   « 

nicatedy  •  .  •  .         •  .  • 

Principle  upon  which  false  lepmeatalkm  or  coiioealiiieiit 

avoids  the  policy,      •  .  •  «  •  •  66 

Definition  oY  concealment^  as  it  relates  to  a  poUoj  of  insiir- 
ance,       •  •  •  •  •  ^«  .67 

HWNSURANCR 

Definition  of,  •••••'  61 

Every  insnrer  may  re-insare^  •  •  • .  61, 63 

But  his  insurable  interest  exists  only  in  rehtion  to  paiils 
against  which  he  has  insured  in  original  policy,.     •  63 

B3^EB  COVERED  BY  THE  POLICY. 

See  Partial  Laa^  ,  •.  •  .  .163 


SALE  OP  SHIP. 

See  Total  Lou  a$id  Abandonment^            .    *  •            .107 

Necessity  which  will  give  mastet  power  to  selli  18,  !200,  201 

Must  be  stringent  and  positive,        .            ^  .18,  201,  202 
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SALE  OF  CABOa 

By  master, 19d»  196,  207 

SALVAGE. 

Sec  General  Average^  •  •  •  .102 

SALVAGE  LOSS. 

Apportionment  of,        .  •  •  •    .         •  .102 

SEA.WORTHINESS. 

See  Implied  Warranties^    •  .  •  •  •        77 

SEAMEN. 

Oratu^esf  lev  are  not  general  average,       •  ,  .138 


SHEATHING.  pjl^m' 

8ee  Copper  Sheathing^  .  .  .  .     .  leY,  IfO 

SHIP. 

Contributory  value  of  in  general  averagei  •  147, 148 

SHIP  MASTERS*  ASSOCIATION. 
See  Apptrndim. 

SCUTTLING. 

Damage  by*  •  •  •  t  «        104»  117 

SPECIAL  CHARGES. 

Incurred  at  intermediate  port  to  arert  a  lorn  on  memoraiH 
dum  articles,      •  *  .  .  •  •  ,        184 

SPECIE. 

Liability  o^  to  pay  general  aTengei    •  •  •  127 

STRANDING. 

Bee  Oeneral  Average^  ...  »  • 

Clante  Teapeotmg---See  Porljol  XoM^         •  .  187 

SURVEY. 

See  Ommral  Averag$y  .  •  •  •        98 

SURVEYORS. 

See  Gmeral  Av$ra0€t  •  •  •  98 

Spanish  law»  with  reference  to  general  ayerage  (note).  97 


TECHNICAL  TOTAL  LOSS.    • 

Synonymoos  with  oonstraetiva  tDtai,         «  •  «        197* 

TEMPORARY  REPAIRa 

When  general  average,  •  •  •  • .  182 

When  should  be  charged  to  partial  losa  net|         •  •        I7l 

THIEVES. 

Loss  by,  .  .  .  •  .  .  172: 


•«XHIBD  NEW  FOR  OLD."  vaM 

ttufeof  dttductioQ.of,        •            •            •            •            •  Ut 
Whether  value  of  old  materials  b  to  be  deducted  before  or 

•after  the  third,        .....  186 

TOTAL  LOSS  AND  ABANDONMENT. 

Ddinition  of  a  total  Ion,                •       •    •            •            •  IM 
Two  kinds  of  total  lo88|  abwluU  or  actual^  eontintHiwt  M 

Uckmeal^     ...••«  11^7 

Definition  of  an  abidute  total  1oM|            •            .             •  19Y 

Ditifltion  of  a  camtrueUvt  total  loBt|              •            •  197 

Abaitdonmsnt  ow  Ship,  •  •  •  ,  197 
Expense  of  restoriqg  what  has  been  desirojed,  and  of  re- 

pidring  what  has  been  injured  about  a  ship,  the  most 

<$ommon  form  of  her  constructiTe  death,         .            .  198 

Causes  which  lead  to  the  abandonment  of  a  ship,  198 
Breaking  up  of  the  Toyage  Mt  ssoetioQed,  when  a  pnt- 

dent  owher,  uninsured,  would  hare  elected  to  repair,  198 
Requisites  neceesarj  to  conrert  a  partial  loss  into  a  eos* 

■fructiTejtotal  loss,  ....  .  •  •  198 
Gonstruptiye  total  ]os%  hf  dsiinyi  to  ship  erer  itty  psr 

cent,  how  estimated,                     •            .    •       •  199 

Prorision  in  New  York  and  New  England  policies,        .  It9 

'     Bq>enses  of  repaioi  to  be  estimated  at  plsee  where  auM^  199 

Or  where  thej  would  hare  been  made,        .            •  199 

If  ship  can  be  partly  repaired  at  port  of  distress,  and  tiiea 

taken  to  poft  where  she  can  be  wholly  lepaired  st  lass 

ezpeuM,  master  bound  to  do  so^  tOO 

And  underwriter  liable  only  for  the  less  expense,      •  200 

Cost  of  nayigating  from  port  to  port  to  be  added,           .  200 

If  master  has  commenced  to  repair,  assured  cannot  abandon,  200 
Assured  in  this  case  can  only  recorer  expenses  incurred, 

although  it  exceeds  half  the  v^ue  of  the  Tend,  .  908 
Whether  underwriter  hss  tks  vight  to  offer  io  tepMT,  aad 

escape  liability  for  more  than  actual  oost|       .            .  200 

Underwriter  must  repair  within  reasonable  time,  .  200 
And  must  tender  ship  in  as  good  condition  as  before  aoei- 

dent,        '      .            •            .       '      •  200 

Or  supply  or  pay  for  any  deficiencies,           .            •       ^  200 

Total  loss  by  sale  of  ship  by  master,                   .            .  200 

Only  arises  from  ntsoessHj^                          •  200 
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Neoeasitj  to  be  judged  by  ezkdng^iotii  not  bj  refoh,  201 

RiiKtbiitaikNijii^iftsdoBlybytlmgeQt  DeeeMlyf  ,  201 
Or  if  prudent  owner,  under  nme  enraaaiUiieei,  mod  un* 

iaeaied,  would  bav^  done  fto^        •  201 

Noiiee  to  owner  neoeiwyi  unleos  ponttT*  danger  of  grat^ 

er  loss  by  delay,         .  •  •  •  .        202 

If  mailer  oannot  ocmitmBaciitft  wHb  bb  owners,  b«l  knows 

Teasel  to  be  iniured,  must  coosult  insurers  if  poariUe^  202 
No  Abandonment  for  sale  by  master,  to  present  foroed  sale 

by  process  of  law,  in  port  wbeie  asmed  should  baive 

funds,  •  .  «  «  •  202 

No  abandonment^  if  negligence  of  resident  agents  of  ow»> 

en  prevents  repaiiSi         •  .  •  •  202 

If  master  is  part  owner,  he  has  no  greater  power  to  sell, 

than  if  he  were  master  only,  •  •        202 

If  master  sells  he  csnnot  buy,  •  202 

Purchase  by  surreyor,  port  warden,  or  any  person  offioi* 

ally  promoting  sale,  suspicious,  .        202 

Mere  fsct  of  sale,  irrespective  of  state  of  ship  which  made 

it  necessary,  can  never  give  assured  right  to  abandon,  202 
Damage  must  not  be  caused  by  any  inherent  defect,  202 

Where  loss  not  caused  by  perils  insured  against,  but  by 

negligence  of  assured  or  his  agents,  underwriters  not 

responsible,  •  .  .  •  202 

Case  of  Schooner  Marf^aret  Hopping^  extract  from  opin- 
ion of  Judge  DiMT,  ....  202 
Inability  of  the  master  to  raise  ftinds  for  repairs,  whefter 

a  sufficient  oause  for  abandonment^  208 

Duty  of  master  to  oomoAmicnte  this  necessity  to  ownen^  204 
Owner's  duty  to  abandon  if  he  elects  so  to  do^    .  •        204 

Master  has  no  right  to  abandon,  204,  214',  215 

.  But  must  save  property  to  best  sdvantage,  •  204,  214,  216 
Is  sgent  for  both  owners  and  underwriters,  204,  214,  216 

Effect  of  abandonment,  •  •  •        214 

ABAHnoncnvT  or  Garoo,     •           •           .  • 
Goods  totally  lost  if  destroyed  by  peril  insured  against,  204 
Or  if  so  injured  as  to  be  of  little  value  for  purpose  intend- 
ed,                          204 

Or  if  voyage  insured  is  wboUy  broken  np^  •  206 
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i<  .   But  not  if  broken  up  meraly  for  the  iesson,       •  .        205 

Or  if  aaved,  but  ahip  loety  aad  delay  m  forwanfiag  oo^tini      205 
Dutj:  of  meeier  to  hrwrnrd  the  cngo^  *  205 

Where  originaL  ship  is  disabled,  and' no  other  ca&  be  pio* 
cored,  master  hat  a  right,  when  ongo  ia  of  a  periihaUe 
nature,  and  sea-damaged,  to  sell,        .       '     .  •        205 

And  in  siieh  case  owner  may  abandon  and  recover  for  a  - 

total  Ion,  •  .  .  .      '      .  205 

But  where  ship  can  be  repaired  in  a  reasonable  time,  or 
where  another  ship  can  be  procured,  it  is  n^aster^s  duty 
to  send  goods  forward,  .  .        *    •  .'       205 

If  he  neglects  to  do  so,  assured  cannot  abandon,      •  205 

If^  however,  they  cannot  be  sent  on  with  any  prospect  of  . 
arriving  in  merchantable  state,  they  need  not  be  for- 
warded, but  may  be  sold  and  abandoned,  though  means  . 
of  transhipment  exist,  •  .  •  •        205 

Gases  illustrating  these  positions,     .  .  •  205 

Duty  of  master  to  send  goods  on  by  land  carrii^e,  if  he  . 

can  by  reasonable  endeavors,        *  .  •       .       206 

Total  loss  by  neglect  to  do  this,  a  lom  by  misconduct  of   , 
m9ster»    .  .  .  .  .  206 

Shipper  cannot  abandon  if  master  negleH  to  tranship^  if 

transhipment  is  possible,  .  •  .         206 

Duty,  of  master  to  forward  part,  where  part  is  lost^  de-    , 

pends  uiK)n  quantity  and  value  of  part  savpd,       . .  *  206 

Also  0n  facility  of  forwarding,  and  chance  of  deterioration 
..,        while  on  the  way,      .  .  .        ...         206 

Duty  of  master  to  sell,  if  forwardii%  is^^npossible,     •  206 

And  proceeds  go  to  underwriters  on  al>andonment,         •         206 
This  a(]^ies  whatever  the  cause  of  iojuzy,  if  peril  insured,      206 
But  not  if  goods  perish  by  intrinsic  defisot,  •  206 

Fifty  per  cent  rule  applies  to  cargo  as  well  as  ship,        •        206 
..Remaining  interest  must  be  transferred  to  underwriters,  207 

General  abandonment  has  the  effect  of  universal  transfer,       207 
Where  vessel   is  wrecked  at  a  distaijice  from  any  market, 
expense  of  transporting  goodis,  and  sale,  to  be  dodnoted 
frofls  gross  proceeds  to  detennine  whether  loss  esceed 
^i)'j     fifty  per  cent,       .....  207 

'  Right  of  master  to  sell,  as  laid  down  by  Mr.  Arrumtdf  207 
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Power  of  master  to  sell  cnrgo^  depends  on  ezaody  tamo 
principles  as  power  to  sell  riiip,  and  like  it,  can  only  be 
ezerotsed  in  cases  of  extreme  necessity^    .  207 

Present  rule  in  the  Engluk  courts,  as  decided  by  Lord 

Ahmger^  in  the  great  leading  case  on  this  snbject,  207 

"Tbtal  loss,'*  **free  from  arerige,"  **free  from  particular 
airerage,"  ''not  liable  for  partial  loss,"  ^  partial  loss  ex- 
cepted,^ all  mean  same  thing,  .  .  •        208 
American  doctrine  of  leas  at  port  pf  dutmatiUm^    .  200 
Underwriters  not  liable  if  goods  aime  in  spenc,  that  is, 

of  the  same  kind  as  those  originalij  shipped,  •        200 

American  doctrine  of  loss  at  intermmHaU  port^      •         209, 184 
Bole  in  New  York^  if  goods  eziat  tf»  ip^it^  usderwriten 

not  liable,       ....••         209 
Opinion  of  Mn  Panatu^  that  this  nde  is  not  founded  on 

principle,  .....  209 

If  goods  cannot  be  forwarded  consistently  with  health  of 
crew  and  safety  of  vessel,  loss  total,  •  •  209 

Abahookmsnt  ot  Frbiqbt,  •  •  •  •        209 

Total  loss,  if  ship  becomes  a  wreck,  or  unnavigable,    •  210 

Or  is  detained  so  that  voyage  is  broken  up,        .  ..        210 

If  master  can  forward  goods  by  reasonable  endeavors 

and  at  reasonable  cost,  he  is  bound  so  to  do,        .  210 

And  if  he  neglects,  the  underwrites  are  only  liable  as    ' 

if  this  had  been  done,  .  .  •  210,211 

And  loss  will  be  total  or  partial,  according  to  amount 

so  adjusted,  .  .  .  .  •       210,  191 

Master  has  a  right  to  forward  goods  if  he  can,    .  210,  191 

And  shipper  must  pay  him  full  freight,         •  •       210,  191 

Whether,  if  vessel  is  lost  and  goods  cannot  be  forward- 
ed at  leas  than  original  freight,  loss  total,  •        210 
If  ship  and  cargo  are  damaged  by  perils  against  whidb 
freight  is  insured,  but  ship  can  be  repaired  in  a  reason- 
able time,  and  cargo,  on  which  over  half  of  stipulated 
freight  is  to  accrue,  remains  in  condition  to  be  forwarded, 
assured  on  freight  cannot  abandon,           .            .  210 
Absolute  loss  of  cargo,  as  of  ship,  is  a  total  loss  of  freight,       211 
Freight  may  be  demanded  for  goods  existing  in  specie^  and 
delivered  to  consignee,            .            .            •            .211 
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Ajid  it  k  not  kwt,  how«?er  goods  may  be  dsterioraited,  211 

Bnt  they  most  remaiii  what  they  origiDaUy  were,  artiokB 
of  ihe  same  kiod  as  those  shipped,  and  not  mere  le 
maios  of  its  destructioii  or  decay,  211 

If  contents  of  boxes  or  barrel^  aiB  washed  out  by  peril 
cf  the  sea,  shipper  is  not  liabU  to  pay  freight;  accord* 
iDgly  underwriters  on  finsiglit  liaUe,  tiMRigh  boxes  arrive 
in  safety,        .  .  .  .  •  .211 

But  if  loss  was  owing  to  inlrinsio  defect,  shipper  liaUe  far 

fieif^t,  and  underwriter  on  Mght  not  liable^        •  211 

If  freight  is  lost,  now  freight  lor  rsmainder  oC  voyage  be- 
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AooKPTAircs  OF  Ab^hdonmbht,        •  •  .  218 

Not  necessary  to  full  effect  of,  ...  218 

Underwriters  not  bound  to  accept,  or  declare  refusal,  214 

Why  abandonments  are  generally  refused  by  underwrite 

ters, 214 

BmcT  or  AuAirDoinixirT,         .  •  •  •  214 


TRANSHIPMENT  of  goods  wImi  Ycjnge  bro- 
ken up,     .  ITS,  ITO^  19a^  iOI^  §05 

JNDERWRITERS. 

liabilitj  of— See  PcM-^io/ XoM^  ...  108 

Bee  Total 'Lasi  and  AbandcnmMtf  .  .        197 

How  affected  bj  a  foreign  adjustmeDt  of  general  ayerage,  169 

Only  liable  in  partial  lotSi  for  what  has  reaUy  been  rendered 

needful  by  accidents  insured  agninsti         .  •  «  164 

Besponuble  for  repairs  or  restoration  of  damaged  or  deatrej- 

ed  part  of  ship,  or  articles  belonging  to  it,  with  'ntt^rinlf 

^c^  corresponding  to  its  original  charaoteTi       •  »        165 

Not  liable  for  ordinary  wear  and  tear,  .  166 

Liable  for  extraordinary  expenses  neosisarily  inourred  by 

peril  insured  against,     •  1  •  •  •        166 

Not  affected  by  neglect  of  master  to  forward  caigo^      •  192 

FNDBRWRITERS'  A<JENT. 

Should  be  consulted  by  masteri      •    '        •  •  •16 

Importance  of  doing  so,  •  •  •  •  16 

UNLESS  GENERAL." 

Construction  of  the  dansei  •  •  •  •        163 

rSAOB. 

As  ^ipKed  to  ooDstmotioo  of  polkgri     %  i  •  64 


ALUATION. 

See  In9urane$j        •  •  •  •  •  •        68 

ALUED  POUCT. 

See  IfUfurunee^  •  •  •  •  •  88 

OLXINTARY  STRANDING. 

See  Gemral  Avera^  •  •  •  •         ISt,  18Y 


\ 


WAGES  AND  PROVISIONS. 

When  allowed  in  general  average,  .  •  •       M,  99 

Caigo  not  liable  for,  in  general  awexjt^  doring  time  em- 
ployed in  getting  off  ship  accidentally  stranded,    •         100, 102 

Nor  when  voyage  is  abandoned  at  port  of  necessity,          •  102 
But  only  where  voyage  is  resumed  and  cargo  delivered  at 

its  port  of  destination,         ....  102 
Allowed  by  some  adjosters  in  United  States,  from  time  when 
ship  being  floated  bears  away  for  port  of  refuge,  to  time 

voyage  is  abandoned,                •                       .     '       •  102 

This  practice  not  sustained  by  authorities,                .  102 
^ "      Can  pfoperly  be  general  average  only  when  voyage  has  been , 

or  might  be  resumed,    .  •  .  .  .102 

'  Underwriters  not  liable  for,  while  employed  in  parUal  loss 

replurs,        •            .  J06 

Not  allowed  in  England,                .            •      .      •            •  98 

Rule  in  France,            .            •            •            •            •  99 

Rule  in  United  States  as  to  allowance  for  |}fovm(mtt         •  100 

What  wages  allowed  in  salvage  cases,  and  how  apportioned,  102 

.WARRANTIES. 

How  a  warranty  oJP  policy  of  insurance  is  r^rded  in  law,  69 

Definition  of  express  and  implied  warranties,                .  69 
i .,      Express  warranties  geneiflly-rtlieir  ftmn^-^onfltrBolifiii** 

and  mode  of  fulfilment,                .            .            .            .70 
Non  compliance  with  a  warranty,  has  the  effect  of  discharg- 
ing underwriters  from  liability,            ...  70 
Warranty  of  ownership^       .....  71 
Warranty  of  neutrality^        "V".            ...  72 
WarrsLniy  of  time  of  scUlin^^            .            .            ,        .,    .  78 
Ship  sails  if  she  gets  under  way  with  intent  to  proceed  di 
'■          •    rectly  to  sea,*        .    '        .    '         .    '        :"         '.'  78 
If  shipVnovcs,  intended  for  sea,  but  accidentally  del^yedt  a  ; 
sailing,        .            .            .            •            •            •           78,  74 
Wh'rther  if  ready,  but  delayed  from  moving,        .            .  74 
Warranty  to  sail  with  convoy^        .:?/;•'*''.:       •    «           '  W 
^  .'-   Patticulofjr  warra/ities  an4  stipubiLtums^    .  -  •  .   .       ...        »  75 
Definition  of  implied  warranties,            ...  77 
0(  sea-worthiness^            .....  77 
Deviation^  as  understood  in  a  policy  of  insurance,        .  78 


INDSX. 

WEAR  AND  TEAR. 

Whether  underwriten  liable  for^  •  •  •  165 

WORMS. 

Lois  by,  not  a  peril  of  the  tea,        *  .166 

WRECKER. 

MuBt  make  good  damage  oocaaioiied  bj  wrecking  yenel,  181 


YELLOW  METAL. 

See  FarUal  Loi$f 169 


Books  Recently  Publislied 

BY 

133   PEARL   AND    86   BEAVER   STREETS,  NEW    YORK- 


THE  LAW  OF  SHIPPING, 

And  MerchantE^  and  Shipmafters'  Onide. 

8V0.   SHEEP. 

By  VRAJTOIB  B.  DIZOIT.  Author  of  Abridgment  of  th9  Mttitimt  lAw. 
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OONTBirTS: 
Chap.  1.  Of  Merchant  Ships,  the  mode  by  which  property  in 
^l^ips  may  be  acquired,  and  the  rights  and  liabilities  attached  to  it. 
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^ages  are  to  be  paid  ;  oases  in  which  a  part  only  is  paid  ;  service  not 
^lolly  performed  by  re^ason  of  Death,  Shipwreck  or  Abandonment  of 
^e  Voyage  ;  and  time  at  which  payment  is  to  be  made. 


19.  Or  THB  Bbhxdt  of  Sbamsk  to  Obtjltm  Patmsht  o7  it  Aim 

20.  Of  Consuls,  their  general  duties,  and  particularly  with  regM 
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Appendix,  containing  a  Yooabnlary  of  Sea  Terms ;  Rules  for  Stoi 
AGE  AND  Dunnage,  and  many  very  useful  and  legally  approved  fom 


TBBTIMONLaXB. 

LETTER  FROM  BOSTON  ONDSRWRQERS. 

3otUm,aqi.  Id^im. 
TtLAMcm  B.  DixoM,  Eiq., 

Dtar  Sir :— An  examination  of  yoor  **  Liir  op  Smprera,"  baa  afforded  na  ao  much  ntiihelii 
that  we  cannot  forego  the  pleaaure  of  ezpreaaing  to  you  oar  appreciation  of  ita  eminent  akillija 
▼aloe. 

A  worlc  in  which  the  rulca  of  law  applicable  to  Gbmmon,  Commercial  and  Maritime  tranmelM 
might  be  found  laid  down  with  brevity  and  olearaeaa,  and  ao  atated  aa  to  be  within  theoMp 
hension  of  men  not  learned  in  the  law,  haa  long  boen  wanttni  in  thia  country,  and  this  voi^ 
think  it  may  be  safely  said,  your  compilation  haa  fully  Bupplied.  I 

According,  aa  it  does, all  the  informatioa  neceaeary  tai  ordinary  nasea  to  enable  him  to  mS 
atand  bis  own  righta,  and  to  act  intelligently  in  the  performance  of  the  dotiea  which  ha  eMi| 
othera,  the  **  Law  or  8mni50,"  aeema  to  ua  eminently  worthy  the  attention  of  the  MmcM 
the  Ship-Owner,  the  Ship-lfaater,  and  indeed  every  one  in  any  way  connected  with  oaaaaKi 
parauita. 

We  are,  very  reapectfully, 

Your  obedient  tervanta, 

R.  S.  S.  Ajmaoa,  Frmident  AUimMbuMrmotOt. 
C.  Cu■sl^  Praid€nt  Nephmu  /nmrancc  0: 
P.  W.  FMiMAjr,  PraidaA  Bodm  Itumran^  Cbi 
Jobs  (XAMK^Jh-e$idaUEquitamatffdglm»m»(k 

ntOM  THE  HON.  FRANCIS  &  CUTTING. 

yen  York,  Jml^m^Vm* 
Dear  Sir: 

I  beg  to  return  you  my  thanka  for  the  oopy  of  your  manual  on  the  Law  of  Shlppi^,Mllli 
chanU'  and  Shipmaatera'  Guide. 

I  have  read  it  with  attenUon,  and  take  pleaaure  in  expreaatng  the  opiniOB  that  a  ta  a  ««i 
frwrf  wteriL  Ita  general  plan  ia  excellent ;  ita  method  of  treating  the  lahJaeta  ooBiyMi  fe  ^ 
and  ita  daameaa  and  simpUoity  of  atyle  will  make  it  a  very  oaeftU  book  of  nflnwoa  lo  Al|^ 
tera,  and  to  peraona  engaged  in  commercial  porantta.  It  ia  extremely  wall  ada|ilad  to  lb*  vii^ 
and  will,  I  do  not  doubt,  prove  to  ba  a  hand-book  of  extenaive  and  pop^ular  oae. 

Very  truly  yonra, 

F.ELOOmNO.  '' 

FlkAircB  a  Daov,  Esq. 


1  TmaTJMoaikXAi 

IBOM  A.  B.  KEILSON,  Itmi 

PmiimdmmM%dMAhu,OiK,abePruUmtifik€NewTmhSottrd^Vf^^ 

New  York,  JuLy  22fid,  1869. 
•ar  : 

unit  me  to  ooocar  fully  with  ICr.  Cattint  in  the  approral  of  your  work. 
win  doabtlen  conduce  yery  much  to  enlighten  that  cIms  of  men  to  whom  the  inlereels  of  Un- 
rrltort  aro  confided,  namely,  Bhip-maaters,  who  are  In  many  instance!  lamentably  dejlcl«it  in 
lort  of  knowledge  which  would  enable  them  to  distinguish  between  the  varloos  rights  of  the 
has  interested  in  ships  and  cargoes. 

With  much  respect, 

Tour  obedient  servant, 

A.  B.  NKHSON. 
President  Sun  Mutual  Ins.  Ob. 
■Oi  B.  Dnov,  Ek). 


FROM  nXWOOD  WILTES.  Hq. 
"rssfdewr  MerecaUiU  Mutual  hu,  Co.,  oUo  Seerdanf  to  (he  New  York  Board  if  UudenariUn.   ' 

New  York,  JulySOud,  1869. 
■grsa  enUrely  with  Mr.  Cutting  and  Mr.  Neilson  in  relaUon  to  the  yalue  of  Mr.  Dixon's  work 
Ihe  bands  of  ship-masters,  to  many  of  whom  a  book  of  this  kind  w(U  be  a  mott  dettrabU  mo- 

ELLWOOD  WALTER, 
President  Mercantile  Mutual  Ins.  Od. 


FROM  DANIEL  LORD,  E!q. 

New  York,  lltt  JiOy,  1860. 
flsspt  my  thanks  for  Mr.  Dixon's  Law  of  Shipping.  On  the  perusal  which  I  hare  been  able  to 
%%ffke  tepiet  teon  (ode  very  |)Iaiiilyi(a<ed,a««peaa«eorrecay.  They  embrace  a  wide  range  of 
mnaikm  of  the  gr^test  interest  to  all  connected  with  maritime  commerce,  and  the  book  ean- 
ftfl  or  being  rery  useful,  especially  to  Ship-masters,  in  their  absence  from  home  and  tnm  the 
I  to  whom  they  would  otherwise  resort. 

I  am,  truly  yours, 

DANIEL  LORD. 


FROM  GENERAL  JOHN  &  TTLER. 

Average  AijuiUr,  Bceton, 

BotUm,  TStX  Majf,  1869. 
DsarSb*  : 

tt  the  name  of  the  nautica!  community  I  return  to  yon  an  expression  of  gratitude  for  the  serrice 
I  bsT*  rendered  to  the  public.  Tou  haraa  happy  faculty  of  methodising  and  arranging  In  a 
m  fbr  erery  day  use,  the  aggregated  wisdom  of  the  past  and  present  age.  The  treatise  of  Lord 
ktsrdeo.  Is  the  only  work  extant  professing  to  give  a  synopsis  of  the  Law  of  Shipping.  It  has 
ttt,  as  you  know,  republished  here,  with  notes  by  Story,  and  revised  again  by  Perkins  ;  but,  the 
latofthese  republications  and  revisions  has  been  to  leave  the  text  incumbered  by  notes  and 
llisnri  with  nice  distinctions,  annotations  and  qualifications,  from  which  the  lay  reader  wMh 
hmHj  dedooes  a  practical  conclusion  as  to  what  the  rule  of  law  Is  on  many  points.  Yoor  work 
^M  to  BM  eminently  calculated  to  relieve  the  nnleamed  reader  fh>m  perplMlty ;  and  It  wiU  ssnrt 
>  yrofSsMloB  as  a  digest,  and  in  that  character  alone  save  them  moch  tobor. 
Bflspeotfolly, 

Tour  ob'dt  Servant, 

JOHN  S.  TTLBB. 
4mm  B,  DaoM^U^ 


nOM  TBI  BON.  WILUAM  F.  GILB. 

J^OftotOt  DUMA  Omri^JkiUfiiUtiiSMm^fU DidHti^ i 

BdUimort,  JwHe  ISA,  18M. 
Dear  Sir  : 

I  havo  given  a  brief  exarainatioa  to  your  new  work,  **TI\e  Law  of  $<hipping,"  but  brief  ai  ttiii 
review  baa  been,  I  bave  sren  pnongb  to  convince  me  of  tbe  practical  character  of  yoor  work,ud 
of  the  advantafe  and  cloameM  of  the'  plan  700  bare  chosen  to  impart  tnformatkm  on  the  sabjMli 
which  yon  diacon.  Tour  Syoopeia  of  the  Revenue  Laws,  tbe  Laws  of  General  Average,  and  tlM 
Law  of  Marine  Inaurance,  will  rimder  your  wark  of  great  value  to  th^  mercantile  ooouniuiit7, 
while  ita  varied  information ,  and  the  numcroui  authorities  you  cite  in  support  of  your  text,  vill 
shorten  the  labors  of  tlie  profcMion  in  tbe  examination  of  questions  arising  und<*r  the  marillBM 
law.  To  the  Courts  of  Admiralty,  the  practising  lawyers  in  our  commercial  communities,  and  to 
every  merchant  and  8bip*master  your  work  will  be  found  of  much  value. 

I  am,  very  truly  yours, 

WIIJLIAM  F.  QUJSS, 
Fluiicn  B.  Dixov,  Esq. 


,  ROM  JOHN  THOMPSON   MASON. 

(XOedorcfihe  Pert  ef  BalHmore,  and  laU  Judge  qf  the  Qmrt  of  Erron. 

•  JBoKmumk,  Jum  UA,  UM. 

Dear  Sir  : 

I  have  examined,  not  very  thoroughly,  however,  your  new  work  on  the  Law  of  Shipping,  ssd 
have  been  very  much  gratified  therewith.  As  far  as  I  have  been  able  to  test  its  accuracy,  I  cu 
discover  no  errors  in  the  principles  announced.  The  treatise  seems  to  cover  the  whole  Itir  is 
which  it  professes  to  relate,  and  its  general  arrangement  is  admirable  and  complete.  An  (krumj 
Judgment  may  be  worth  anything,  I  can  safely  commend  the  work  to  the  legal  profession. 
I  am,very /espectfully, 

Your  obadient  servaat, 

JNO.  THOMPSON  MASON. 
Frajvcv  B.  Dixoir,  Bk). 


VOnOlB  OV  THB  FBB8B. 

BOSTON  TRAVELLER. 
i<  It  Is  impossible  to  speak  in  terms  too  high,  of  the  excellence  of  this  work.  The  affloeoce  of 
knowledge  it  exhibits,  the  lucidity  of  ita  arrangement,  and  the  precision  of  iu  statements,  slIoDilB 
to  render  it  necessary  to  the  large,  important  and  intelligent  classes  of  men  for  whom  it  hu  beoo 
especially  prepared.  We  cordially  commend  the  volume  to  all  who  have  an  interest  in  the  nb- 
ject,  as  one  in  every  sense  deserving  of  attention. 

BOSTON  POST. 

«We  have  taken  particular  pains  to  examine  the  merits  of  this  work,  and  wa  uabesitatlBfly 

pronounce  it  the  best  treatise  on  the  sul^Ject,  that  has  ever  passed  under  our  notice.    To  the  bo^ 

nets  man  it  is  of  incalculable  benefit    It  supplies  a  want  which  has  been  felt  and  acknowtodfsi 

by  business  men  in  all  parts  of  the  country.    This  work  should  be  in  every  counting -hoMS.'.' 

BOSTON  COMMERCIAL  BULLETIN. 
«  Ttta  work,  just  issued,  needs  only  to  haw  Us  exlMenoe  become  known  among  merehaots  sod 
ship-masters  to  insure  for  it  a  plao^  among  the  indispensable  books  used  by  them .  Its  ooiitsBli 
will  enable  the  morohant,  ship-owner  and  abip^masCer  to  bave  a  right  nnderstandhig  of  Cheir  kgsl 
liabiliUes  in  relation  to  ship,  cargo,  flight,  seamen,  psstengers,  tc  ;  and,  besides  other  sntjedi, 
embraces  the  principles  and  practice  of  insurance  ki  matters  growing^  out  of  marine  dtast«t 
Soch  a  work  has  long  been  needed.  Ws  take  pleators  in  commmiding  it  to4he  attentkNi  of  all  H* 
Isrested  in  the  matlevt  of  whkh  it  treats,  and  ws  believe  It  will  be  weloomed  by  oonmsr^Mi 
with  Hgnal  favor,  as  it  deserves. 


VOTXOBi  OW  THS  FBSBS. 

VEW  YQBK  JOURNAL  OF  OOMIOBCE. 
Brie  hu  ben  gottsn  up  wWi  mneh  care  and  reeeerch,  eiid  wOI  beoT  freet  Tmloe  to  the 
penoDB  fl»r  whom  it  It  intended ." 

NEW  YORK   GOmmtCIAL. 
ook  le  a  reliable  authority  in  shipping  and  Inanrance  matten,  and  is  an  eeeential  hand- 
e  ibip-master  and  merchant." 

WALL  STREET  UNDERWRITER. 
ean7,the  begt  reeommondatioD  for  any  new  work  in  art  or  literatnre  la  the  fortimale 
he  work  la  wanted.    We  can  safely  say  that  this  new  work  was  much  needed  by  the 
t  will  be  foand  of  the  most  useful  character  to  every  merchant,  ship-owner  and  sailor, 
[MOlally  recommend  it  in  all  cases  as  an  indispensable  addition  to  "ouster's  eflbcts,"  be 


BALTDIORK  AMERICAN, 
merchant  may  consult  the  pages  of  the  *  Merchants'  and  Ship- masters'  Guide'  with  sd- 
ad  much  trouble  as  well  as  litigation  will  be  saved,  if  this  volume  be  put  on  board  every 
vessel.    In  all  cases  of  emergency  a  master  of  a  vessel  will  be  able  to  find  out  his  beet 
ftction,  and  greatly  promote  the  interest  of  his  owners  as  well  as  his  own. 

SOUTHERN  AROUS. 
immercial  interest  of  this  country  is  under  lasting  obligations  to  Mr.  Dizoo  for  the  vain- 
ibntion  he  has  made  to  the  department  of  marittaae  law.  Tho  learned  author  has  but 
an  imperative  demand  in  furnishing  a  manual  of  the  law  meeting  all  the  requirements 
amercial  community  upon  which  the  prosperity  of  our  nation  so  largely  depends.  Those 
'ortonate  enough  to  meet  with  this  work,  will  deem  ft  an  indispensable  fixture  to  the 
room  and  state  room.    It  must  rank  high  among  the  standard  legal  works  of  our 


NAUTICAL  ROUTINE   AND  STOWA&E. 


SHORT  RUI.es  in  NAVIGATION. 


BT   JOHN    MC    LEOD    MURPHY    AND   W.    N.    JEFPERS,    JR. 


Tliif  if  an  exceedingly  nseftQ  book  to  Ship-masubs.  It  contains  nearly  eTery 
improvement  in  marine  equipments  which  has  been  recently  adopted  in  the  mer- 
chant serFioe ;  and  so  fully  illustrated  as  to  afEord  the  readiest  and  most  perfect 
ezplanfttion. 

The  eodhUioiu  comprise  "Backing  and  Filling  in  a  Tide  way" — '*  Beefing  in 
Stays" — "Ck>n8truction  of  a  Temporary  Rudder/'  &c.,  &c. — the  whole  of  whidi 
have  been  critically  examined  and  approved  by  some  of  the  most  experienced  and 
intelligent  seamen  of  our  mercantile  marine. 

The  subject  of  Siowagb  is  drawn  from  the  most  autlfentic  sources,  and  embod- 
ies the  rules  and  practice  observed  by  the  best  stevedores. 

To  which  is  added,  Short  Rulib  in  Navigation.  The  best  evidenoe  of  the  mer- 
its of  this  work,  is  the  extensive  patronage  it  has  received. 


/^V/ 


